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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACCORD AND SATISFACTION. 


§ 40. Fire.— What is—The plaintiff and defendant, having 
had a controversy as to what was due the former, he wrote to 
the latter to send him “such an amount as you feel inclined, 
which shall be accepted in full satisfaction of my claims.” The 
defendant sent in response $268.31, which was retained by the 
plaintiff. Held, That it was an accord and satisfaction. 


Childs vs. Millville Mut. M, & F. Ins. Co. 


Rep’c Jour’l, p. 231. 
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ADJUSTMENT. 


$41. Fire.—By Unauthorized Agent, Effect of Acceptance.— 
Tke plaintiff was an insurance agent for the defendant com- 
pany. A fire loss having occurred on one of the policies which 
he had issued, he adjusted and paid it, without any obligation 
to do so, and without any knowledge or authority or ratification 
of the defendant. Afterwards, on receipt of what he had paid, 
the plaintiff surrendered the policy duly receipted to the com- 
pany, claiming no interest. Held, A full discharge of interest. 


Childs vs. Millville Mut. M. & F. Ins. Co. 


$42. Frre.—LHfect of Compromise and Surrender of Policy 
on Subsequent Liability—The charter of a mutual company, 
which was incorporated in the policy, provided that “ Every 
member of said company shall be bound to pay for‘all losses or 
damages, and all necessary expenses accruing in said company, 
in proportion to the amount he or she may have insured in the 
different classes, annually or as often as the directors may make 
assessments ;” also that “any member can withdraw from this 
company at any time by paying his or her proportion of the 
losses up to date of withdrawal, and surrendering his or her pol- 
icy.” ‘The by-laws provided that the president “shall have full 
power to examine, adjust, and settle in all cases of loss, not exceed- 
ing $100,” and in “all cases exceeding this amount, he may call 
to his assistance one or more directors, as he may think neces- 
sary, and shall call special meetings of the board of directors 
when necessary, and shall have general supervision over the af- 
fairs of the company.” Held, That the president might adjust 
the loss by a compromise of a certain sum, surrender of the 
policy, and release from future assessments. ‘lhe charter pro- 
vided that any member might withdraw by payment of his pro- 
portion of losses to date and surrender of policy. Held, That, if 
such a surrender and settlement were made, the insured was re- 
leased from all further liability, 


Mercer County Mul. F. Ins. Co. vs, Stranuhan. 


Rep’d Jour’l, p. 853. 





Alienation. 
ALIENATION. 


§ 43. Fire.— Without transfer of Policy.—A policy of fire 
insurance provided that if the building was sold or transferred, 
the policy would be rendered void, unless ratified to the assignee 
thereof by the written consent thereon, signed by the president 
and secretary, or any two directors of the company. Held, That 
a sale of the buildings without a transfer of the policy, rendered 
the policy void. 


Gould vs. Androscoggin Mutual Fire Ins. Co. 


Vecision rendered June 10, 1884. 


BENEVOLENT SOCIETY. 


§ 44. Lire.— Title to Funds in Case of Surrender and Change 
of Beneficiary.—Insurable Interest.—The certificate of a benevo- 
lent society provided for the payment to the wife of insured, or 
his legal representatives. After the death of the wife, with con- 
sent of the society, the certificate was canceled, and another is- 
sued, payable to a party in no way related to him. Held, That 
the intention of the insured was that the payment should be 
made to his wife, or in case of her prior death, to his legal rep- 
~ resentatives, who are ordinarily the executors or administrators, 
_ and his rights were the same as if made payable to himself in 
= the absence of children. Held, That he had a right to surrender, 
and take out a new policy payable to another. Held, That the 
taking out of a policy and making it payable to one having no 
insurable interest is not illegal or void on grounds of public 
policy. 


Citing and discussing Bliss on Insurance, sec. 317 ; May on Insurance, 
sees. 390, 391; Continental Life Ins. Co. vs. Palmer, 42 Conn., 60; Chapin 
vs. Fellows, 36 id., 182 ; Gould vs. Emmerson, 99 Mass., 154; Glanz vs. 
Gloeckler, 104 Ill., 513; Clark vs. Durand, 12 Wis., 248 ; Kerman vs. 
Howard, 23 id., 108; Foster vs. Gill, 5@ id., 603; and Gambs vs. Mutual 
Life Ins. (o., 50 Mo., 44; Loose vs. John Hancock Life Ins. Co., 41 Mo., 
538 ; 2 Jarman on Wills, sec. 649; Swift vs. Mutual Aid Society, 96 
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Tll., 309. Cole vs. Marple, 98 Ill, 58; Mutual Benefit Life Ins. Co. vs. 
Atwood, 24 Gratt., 497 ; Mutual Life Ins. Co. vs. Coghill, 30 id., 72; Doll 
vs. Lincoln, 31 Maine, 428. 


Johnson vs. Van Epps. 


Rep’d Jour'l, p. 194. 


§ 45. Lire.—Construction of Certificate as to Beneficiary.— 
Questions of Fraud.—Proofs of Death as Evidence-—A benefit 
certificate was payable to wife and children, or in the event of 
their death, to his legal heirs. Suit was instituted in behalf of 
wife and five children; while pending one child died. Held, 
That judgment for the whole amount was properly rendered in 
favor of the wife and four surviving children. Questions of 
fraud in procuring the certificate or as to the amount of recovery 
dependent upon conflicting testimony cannot be reviewed by any 
appellate court. Proofs of death are proper to show that the 
cause of death was not among those excluded by the policy, and 
it was no error to refuse to instruct that they are not evidence of 
what disease the insured died, and cannot be considered for 
that purpose. But it would not have been improper to instruct 
that the proofs were no evidence as to the special cause of death 
therein alleged if so requested. 


Covenant Mut. Ben. Association vs. Hoffman. 


Rep’d Jour’l, p. 220. 
DIVIDENDS. 


§ 46. Lire. Declaration of by Officers Construed.—LEffect on 
Renewal .—Where annual dividends are declared by a life insur- 
ance company, in accordance with an established rule, and the 
acts of the officers show that they are payable on certain classes 
of policies, a subsequent attempt on its part to limit the mean- 
ing of the vote, and make it at variance with the contemporane- 
ous written rules and the acts of the company, is vain, the 
attempt being evidenced by the erasure of the dividend indorse- 
ment from the premium notes, and the company will be liable 
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for the amount of the dividends so erased. The office of a re- 
newal of a life insurance is to prevent discontinuance or forfeit- 
ure ; and the word “ renewed,” in the vote of the directors of an 
insurance company granting dividends upon certain policies an- 
swering this description, includes participating, limited-payment 
policies, which have been prevented from forfeiture prior to the 
passage of the dividend. 


Heusser vs. Continental Life Ins. Co. 


Rep’d Jour’l, p. 202. Conn. U.8.C. C. 
EVIDENCE. 


§ 47. Fime—Oral to Vary written Agreement as to Keeping 
Premises Insured.—Opinion of Agent.—Evidence of an oral agree- 
ment as to keeping premises insured is not admissible to vary 
terms of a mortgage. Nature of evidence as to amount in- 
volved, motives, proof of inducement. Relevancy of instructions. 


A loan agent’s opinion expressed as to his duty in keeping mort- 
gaged property insured, will not render him liable. 


Brant vs. Gallup. 


Rep’i Jour’l, p 224. 
MEASURE OF DAMAGES. 


§ 48. Fire—For Failure to I sure—A party is not entitled 
to damages for breach of contract in failing to insure where he 
had notice and might have insured himself. The assumption of 
such duty by the owner releases the party agreeing to insure. 
Only nominal damages are recoverable for failure to insure 
where no harm resulted, and no recovery can be had after five 


years. 
—§ 47. 


Brant vs. Gallup. 


949. Fire.— Wiat is not an Over-valuation Under the Three- 
Fourths Rule— Recovery for Loss Omitted ‘from Proofs.— The 
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building was estimated in the application, which was a warranty, 
to be worth $550. The charter, which was part of the contract, 
allowed only three fourths of the value to be paid. The insur- 
ance was for $400. The actual value, as found by the jury, was 
$336.66. Held, That there was not an over-valuation which 
would work a forfeiture. The insured may recover for personal 
property not included in proofs, if he has done nothing prejudi- 
cial to such recovery in connection with the proofs. 


Schmidt vs, Mut. City & Village F. Ins. Co, 


Rep’d Jour'l, p. 207. MIcu. 8S. C 


MUTUAL COMPANY. 


$50. Fire.—Construction of Ohio Statute as to Assessments 
and Prvfits—Revised stautes of Ohio, sections 3,686, 3,687, 
3,688, 3,689, 3,690, authorize the formation of corporations to 
insure its members against loss by fire or other casualties, and 
empower them to make and enforce among their members con- 
tracts of indemnity, by which those entering therein shall agree 
to be assessed specifically from time to time, as may be neces- 
sary to pay losses which occur to its members, and, also, to pay 
incidental expenses in the management of the business. 


Such members are liable to be specifically assessed, from 
time to time, to pay losses which occur while they are such, but 
no member is liable to such assessment to pay losses occurring 
before he became a member, or which may occur after he ceases 
to be a member. 


These sections do not authorize a contract with members, by 
which they, upon advance payment of an agreed annual deposit 
during the life of their policy, shall be exempted from liability to 
assessment to pay losses occurring during the year for which 
such prepayment was made; or by which a member’s liability to 
assessment is limited, without regard to the amount that may be 
necessary to pay losses to fellow members that may occur during 
suc year. 


These sections do not authorize the organization of corpora- 
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tions with a view to profit by its officers or members ; therefore 
any plan or scheme by which profits are made or divided is un- 
authorized. 


Section 3,680 authorizes the adoption by the corporation of a 
constitution and by-laws regulating the assessment and collec- 
tion of such sums of money as may be necessary to pay losses as 
they occur, and for incidental purposes ; but it does not author- 
ize a regulation by which a policy may be declared forfeited for 
the non-payment in advance of an annual deposit or premium, 
whether an assessment during such year to pay losses may be 
necessary or not. 


Such an annual deposit paid in advance, based upon the haz- 
ards of the risk, and without reference to an amount necessary 
to pay losses that may occur during the year, is in fact a pre- 
mium paid for carrying the risk, and nota specific assessment 
authorized by the statute. 


The funds derived from assessmerts upon members to pay 
losses to fellow members are in their nature trust funds to be 
applied to the payment of such losses; hence the application of 
such funds, or of the annual deposits received in lieu of assess- 
ments, to the purchaser of the assets of another like corporation, 
including real estate not necessary to its business, or to the pay- 
ment of losses to the members of such other corporation whose 
risks it has assumed, is a misapplication of such funds. 


Judgment of ouster. 
State of Ohio, ex rel. Attorney-General, vs. Monitor Fire Associution. 


Decision filed Jan. 12, 1885. Ouro 8S. C. 


PARTNERSHIP. 


§ 51. Fire —Incompleted Agreement fur is not a Change of 
Title—A fire policy, covering merchandise belonging to a firm, 
provided that it should be void if the property “be sold ox 
transferred, or any change takes place in title or possession (ex- 
cept by succession by reason of the death of the insured), 
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whether by legal process or judicial decree, or volunfary transfer 
or conveyance.” Subsequently, and before loss, the firm, owning 
this property in certain proportions, made an agreement in 
writing with A., by which they agreed to receive him into their 
business upon the following terms and conditions: Said company 
is to become incorporated. A. is to pay into the firm for its use 
$5,000 forthwith, and $5,000 in two years, with interest semi- 
annually until paid. The name of the new company shall be 
determined hereafter. The property of the existing firm shall be 
put into the corporation to be formed as aforesaid, adding to it 
the $10,000 to be paid by A. The interest and shares of the 
several parties in the new company shall be in proportion to the 
amount so contributed by each to the capital stock. When a 
charter shall be procured as aforesaid, half of A.’s stock shall be 
held by said company till said second sum of $5,000, with inter- 
est, shall be paid. No change in the name or character of the 
existing firm shall be made until said corporation. shall be 
formed. Held, That A. did not become a partner, or acquire any 
interest in the property of the partnership, before it was made a 
corporation. 


Drennen, Starr & Everett vs. London Ass’e Corporation. 


Rep’d Jour’l, p. 187. N. Y. U. 8. 8.0, 


PREMIUM. 


§ 52. Lire.—LHffect of Payment by a Dishonored Bill of 
Exchange.—Policy of life insurance being conditioned to be void 
if the annual premium, or any obligation given in payment 
thereof, should not be paid at maturity; and the annual 
premium being paid by a foreign bill drawn by the party 
insured, with a condition that if not paid at maturity, the 
policy should be void ; Held, That the forfeiture was incurred 
by non-payment of the bill, on presentment at maturity, 
without protest for non-payment, although protest might be 
necessary to fix the liability of the drawer. Semble, if it had 
been the bill of a stranger, protest would have been necessary 
for the forfeiture also. Presentment and non-acceptance of 
the bill before maturity, without protest, did not dispense with 
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presentment for payment, in order to produce the forfeiture. 
Waat of funds in the hands of the drawer was no excuse for 
not presenting the bill, if the drawer had reasonable expecta- 
tion to believe that it would be accepted and paid. 


Dickins vs. Beal, 10 Peters, 557 (and see Daniel Neg. Instr. 3 1074). 
Knickerbocker Life Ins. Co. vs. Pendleton. 


Rep’d Jour’! p. 177. Tenn. U. 8.8. C. 


PROOFS OF DEATH. 


§ 53. Lire.—Denial of Liability a Waiver of.—Preliminary 
proof of death not required, if the insurer, on being notified 
thereof, denies his liability altogether, and declares that the 
insurance will not be paid. 


Tayloe vs. Merchants’ Fire Ins. Co., 9 How., 390,403 ; Allegre vs. Mary- 
land Ins. Co., 6 H. & J., 408; Norwich Co. vs. Western Mass. Ins. Co., 
34 Conn., 561; Thwing vs. Great Western Ins. Co., 111 Mass., 93, 110; 
Brink vs. Hanover Fire Ins. Co., 80 N. Y., 108; May on Insurance, 
@% 468, 469. 


Knickerbocker Life Ins. Co. vs. Pendleton. | 


- $52 
§ 54. Lire.— Waiver of Objections to.—Where the plaintiff is 
misled by the defendant in regard to furnishing of proofs, and 


no objections were made to their tardiness when received, the 
company cannot set up that they were too late at the trial. 


Edwards vs. Travelers Life Ins. Cv. 


Rep’d Jour’l, p. 212. 


REINSURANCE. 


§ 55. Martne.—Construction of Policy as to Re-shipment.— 
Measure of Damages under Excess Policies—The plaintiff insured 
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cotton on the steamer C., with privilege of re-shipping from 
places on the Yazoo River, to tributary of the Mississippi to 
New Orleans, to the amount of $3,950; also on the steamer 
P., to the amount of $1,100. The cotton on the C. was all 
transshipped to the P. at Vicksburg, and afterwards the latter 
took on additional cotton at another point, further insured in 
plaintiff for $1,225. Plaintiff had a reinsurance contract with 
defendant on the excess on its policies on cotton, sugar, 
molasses and cotton seed, “on the excess of $10,000 on boats 
from places on the Mississippi River, but said excess not to 
exceed $5,000 by any one boat. On their excess of $5,000 on 
boats from places on the tributaries of the Mississippi River, 
but said excess not to exceed $15,000 by any one boat.” Held, 
That the terms of the reinsurance contract were descriptive of 
the boats rather than the freight. Ambiguous language must 
be construed most strongly against the insurer. Held, That the 
reinsurer was liable for the excess of $1,275. 


Phoenix Ins. Co. vs. Cochran. 


SUICIDE. 


§ 56. Lire.—Accidental Death from Poison.—Death result- 
ing from poison taken by mistake is not within the provision 
of a policy, that it should be void in case of death “by suicide 
whether the act be voluntary or involuntary.” 


Penfold vs. Universal Life Ins. Co., 85 N. Y., 317. 


Edwards vs. Travelers Life Ins. Co. 


UNAUTHORIZED INSURANCE, 


§ 57. . FirE.— What Constitutes Insurance in Case of Assess- 
ment Corporation.—Action in Quo Warranto.—A contract by 
which one party promises to make a certain payment upon the 
loss or destruction of something which the other party owns or 
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has an interest in, is a contract of insurance. That the pro- 
misor is a corporation ; that its promise is only to those who 
become members of the corporation, and that it has no accumu- 
lated funds out of which to make good its promise, but relies 
therefor exclusively upon assessments made upon its members, 
do not change the character of the contract. The State has the 
right to say who may engage in the business of insurance, and 
upon what terms, and may proceed by civil action in quo war- 
ranto against any corporation created under the laws of the 
State, which, without authority, assumes to carry on the business 
of insurance. 


State vs. Bankers’ Association, 23 Kas., 499; Bolton vs. Bolton, 73 
Me., 299. 


State of Kansas vs. Vigilant Ins. Co. 


Rep’d Jour’l, p. 234. 


VACANT. 


§ 58. Fire.—Removal of Tenant without Knowledge of Owner. 
—An absolute condition in a fire insurance policy, on a dwelling- 
house, that the policy shall be void “if the building insured be 
vacated or left unoccupied” avoids the policy, although the 
vacation of the house results from the permanent removal of the 
tenant of the insured during the running of his lease, without 
the knowledge or consent of the landlord. 


Furmers’ Insurance Co. vs. George W. Wells. 


Decision rendered January 20, 1885. Onto 8. C, 


§ 59. Fire.— Temporary Absence is n t.—After the premises 
had been vacated by the tenant, the owner desiring to occupy 
them, moved in her furniture, and proceeded to clean them while 
stopping near by, but being called away temporarily on business, 
she placed them in charge of one who had an interest in them, 
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and they were burned during her absence. Held, That the house 
was not vacant within the meaning of the policy. 


Stupetski vs. Transatlantic Fire Ins. Co., 43 Mich., 373; 8. ¢., 5 N. W. 
Rep., 401 ; Cummins vs. Agricultural Ins. Co., 67 N. Y., 260 ; Herrman vs. 
Merchants’ Ins. Co., 81 N. Y., 184; Phosnix Ins. Co. vs. Tucker, 92 IIl., 
64; Dennison vs. Phoenix Ins. Co., 52 Iowa, 457; s.c., 3 N. W. Rep., 500. 
Distinguishing Wustum vs. Ins. Co., 15 Wis., 138 ; Ashworth vs. Ins. Co., 
112 Mass., 422 ; Corrigan vs. Ins. Co. 122 Mass., 298 ; Herrman vs. Ins. Co. 
85 N. Y., 162. 


Shackelion vs. Sun Fire Office. 


Rep’d Jour’l, p. 216. . Mica, 8, C, 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Mercer County. 


MERCER COUNTY MUT. FIRE INS. CO.* 
Us. 


STRANAHAN. 


The charter of a mutual company, which was incorporated in the policy, pro- 
vided that every member should be bound to pay for all losses and dam. 
ages, in proportion to the amount insured, annually or when assessments 
were made. The by-laws provided that losses might be adjusted by the 
president, with the assistance of one or more directors, if necessary. 

Held, That the president might adjust the loss by a compromise of a certain 
sum, surrender of the policy, and release from future assessments. 


The charter provided that any member might withdraw by payment of his 
proportion of losses to date and surrender of policy. 


Held, That, if such a surrender and settlement were made, the insured was 
released from all further liability. 


Epwin W. Jacsson, Esq., for Plaintiff in Error. 
Messrs. Srranauan & Menarp, for Defendant in Error. 
Cuark, J. 


This action is brought to recover assessments upon two policies of 
insurance of the Mercer County Mutual Fire Insurance Company. 
One of the said policies, No. 86, issued January 13th, 1873, covered 
an insurance to James A. Stranahan upon certain property therein 
described, for one year from that date, to the amount of $3,086 ; 
the other, No. 290, issued January 16th, 1874, after the expiration of 
No. 86, covered an insurance to Stranahan & Hoagland, upon a por- 


* Decision rendered January 7, 1884. 





174 Report of Decisions. [ March, 


tion of the property, for one year from the latter date, to the amount 
of $1,280. 

The company operated under a charter of incorporation, the 
ninth section of which provides as follows : “ Every member of said 
company shall be bound to pay for all losses or damages, and all 
necessary expenses accruing in said company, in proportion to the 
amount he or she may have insured in the different classes, annually 
or as often as the directors may make assessments.” No premium 
notes were taken, the assessments being made directly against the 
policy-holders under this clause of the charter, which was incor- 
porated into each policy, and formed part of the contract. 

The affairs of the company were conducted by a board of twelve 
directors. No assessments were at any time made until the 13th 
April, 1880, when, in obedience to a writ of mandamus awarded by 
the Court of Common Pleas of Mercer County, the board assessed 
the policy-holders for a sum sufficient to pay the indebtedness of the 
company. In this general assessment policies Nos. 86 and 290 were 
embraced, the former to the amount of $246.88, and the latter of $48. 

On or about the 17th of March, 1874, after policy No. 86 had 
expired, and while No. 290 was in force, the property insured was 
wholly or partially destroyed by fire. The company was duly 
notified of the loss, and on the 13th July, 1874, Seth Hoagland, 
president of the company, J. P. Kerr, and another, composed a 
committee on behalf of the company to adjust the same. 

The third section of the first article of the by-laws of the com- 
pany provides, that the president “shall have full power to exam- 
ine, adjust, and settle in all cases of loss, not exceeding $100,” and 
in “all cases exceeding this amount, he may call to his assistance 
one or more directors, as he may think necessary, and shall call 
special meetings of the board of directors, when necessary, and 
shall have general supervision over the affairs of the company.” 
Mr. Stranahan’s loss was adjusted, under the provision of the by- 
laws, by Mr. Seth Hoagland, president, and Mr. J. P. Kerr, directors 
of the company, at $800, an abatement of $480 having been agreed 
upon. The defendant alleges that, in this adjustment, and by the 
agreement upon which it was effected, he was released from all 
future assessments which might otherwise have been made on his 
policies Nos. 86 and 290, to cover losses incurred during the period 
of their continuance, and that the policies were canceled and sur- 
rendered to the company, the release being embodied in a writing 
thereon indorsed. 





1885.] Mercer County Mut. Fire Ins. Co. vs. Stranahan 115 


We have no doubt whatever that an adjustment upon such terms 
was within the power of the company, and, if so, that authority, 
under the fourth section of the charter, might be delegated, as it 
was in this case, to ar adjusting committee of the board. The 
president had “ general supervision over the affairs of the company,” 
and alone, or with the concurrence or any member of the board, 
had full power to examine, adjust, and settle in all cases of loss. 
This adjusting committee had as much power to effect settlement of 
losses incurred as the board, and that power was derived from the 
same. source. The action of the committee was not subject to the 
approval of the board of directors; the committee had “full 
power.” 

By the ninth section of the company’s charter, it is provided, that 
“any member can withdraw from this company at any time by pay- 
ing his or her proportion of the losses up to date of withdrawal, 
and surrendering his or her policy.” This surrender and settle- 
ment, it is alleged, was made, and the policies properly canceled 
and delivered to the president of the company. If this be true, 
and the jury have so found, the insurance relation was thereby 
broken, and no further liability remained as against either of the 
contracting parties. The proportion which the losses incurred bore 
to the whole amount insured, at the time of the loss, gave the ratio 
of the defendant’s liability to the loss, and thus a reasonably 
approximate estimate could at any time be made. 

Whether or not there was in fact an agreement to release the 
defendant’s policies from future assessments, was the specific 
question for the jury. The release, if given at all, covered both 
policies, and this defense was to the whole of the plaintift’s claim. 
Mr. Stranahan’s testimony upon this question was positive ; he 
testified as to an existing fact, of which he claimed to have actual 
knowledge. Mr. Hoagland, in rebuttal, testified as positively that 
no such fact existed, and, although he testified in negative form, his 
assertion is positive in effect ; that is to say, he testifies positively 
that no such transaction occurred with him. 

There is, however, a difference between the character of the 
testimony delivered by Hoagland and that of J. P. Kerr, on the 
precise question before the jury. The court used language a 
little strong, perhaps, in saying that the testimony of Mr. Kerr 
“amounted to nothing in the shape of contradicting Mr. Stranahan, ” 
if this was spoken of the entire testimony of both of these witnesses ; 
we think, however, this language is subject to a qualification, which 
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is contained in the charge as a whole. The vital question for the 
jury, as has been stated, was whether or not there was an agreement 
to release the policies from future assessments. Even if there was, 
in fact, a difficulty in the adjustment, such as Mr. Kerr referred to, 
arising out of Clingan’s alleged purchase, that was not at all incon- 
sistent with the agreement; for the adjustment and abatement 
made might have been in consideration of either or both of these 
together. 

The distinction between positive and negative testimony was care- 
fully stated, and the jury was fully instructed as to the nature and 
effect of each. It was certainly manifest to the jury that the refer- 
ence of the court in the expression quoted was alone to the negative 
portion of Kerr's testimony, and to this only was it applied. 

We are not inclined, therefore, to reverse the judgment upon this 
ground, as we are clearly of opinion there is no room for the asser- 
tion that the charge as a whole was misleading. 

As the defense embraced in this submission to the jury was the 
whole of the plaintiff's claim, the finding of the jury being for the 
defendant, it is unnecessary for us to consider the question arising 
under the statute of limitations. 

Judgment affirmed. 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1884. 


In Error to the Circuit Court of the United States for the Western 
Distiict of Tennessee. 


KNICKERBOCKER LIFE INS. CoO., 
Plainiff in Error, 


US. 
P. H. PENDLETON anp oruers.* 


Policy of life insurance being conditioned to be void if the annual premium, or 
any obligation given in payment thereof, should not be paid at maturity ; 
and the annual premium being paid by a foreign bill drawn by the party 
insured, with a condition that if not paid at maturity the policy should ba 
void ; Held, That the forfeiture was incurred by non-payment of the bill, 
on presentment at maturity, without protest for non-payment, although 
protest might be necessary to fix the liability of the drawer. Semble, if it 
had been the bill of a stranger, protest would have been necessary for the 
forfeiture also. 

Presentment and non-acceptance of the bill before maturity, without protest, 
did not dispense with presentment for payment, in order to produce the 
forfeiture. 

Want of funds in the hands of the drawer was no excuse for not presenting 
the bill, if the drawer had reasonable expectation to believe that it would 
be accepted and paid. 

Preliminary proof of death not required, if the insurer, on being notified 
thereof, denies his liability altogether, and declares that the insurance will 
not be paid. 


BRrabtey, J. 
This action was brought in the first Circuit Court of Shelby 
County, Tennessee, by the defendants in error, Pleasant H. Pendle- 
ton and others, against the plaintiff in error, the Knickerbocker 


* Decision rendered January 5, 1885. 
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Life Insurance Company, to recover the amount of a policy of life 
insurance on the life of Samuel H. Pendleton. After declaration 
filed, the case was removed into the Cireuit Court of the United 
States, and the defendant then pleaded no indebtedness, failure to 
pay the stipulated annual premium, failure to pay a draft given for 
premium, and failure to give notice and proof of death. A replica- 
tion put the cause at issue, and it was tried at Memphis, in Novem- 
ber term, 1880, and a verdict rendered for the plaintiff. Judgment 
being entered upon this verdict, the case is brought here by writ of 
error. The matters for our consideration are exhibited in a bill of 
exceptions taken at the trial, from which it appears that the plaintiff 
introduced in evidence the policy sued on, dated July 14th, 1870, 
issued for the benefit of the plaintiffs, as the children of Samuel H. 
Pendleton, for the sum of $10,000 on his life, in consideration of 
$364.60 then paid, and of the annual premium of a like sum to be 
paid on or before the 14th day of July in every year during the con- 
tinuance of the policy. The company agreed to pay the sum in- 
sured within three months after due notice and satisfactory proof of 
the death of the person whose life was insured ; but the policy con- 
tained the following condition, to wit: “the omission to pay the 
said annual premium on or before twelve o’clock noon on the day or 
days above designated for the payment thereof, or failure to pay at 
maturity any note, obligation, or indebtedness (other than the 
annual credit or loan) for premium or interest hereon, shall then and 
thereafter cause this policy to be void, without notice to any party 
or parties interested herein.” 

The plaintiffs next introduced in evidence the renewal receipt in 
the words and figures following, viz. :— 


Renewal Receipt. 

‘“‘Mississippi Valley Branch Office of the Knickerbocker Life Insurance 
Company at Memphis, Tenn., principal office 161 Broadway, N. Y., renewal 
No. 94,597. 

New Yorks, July 14, 1971. 

Received of Pleasant H. Pendleton, &c., three hundred & sixty-four 65-100 
dollars, being the premium on policy No. 2346, which is hereby continued in 
force until the fourteenth day of July 1872. at noon. 

Z Not valid until countersigned by the managers of the Mississippi 
Valley Branch oftice at Memphis, Tenn. 

ERASTUS LYMAN, President. 

Gro. F. Grirrin, Secretary. 

Countersigned at Memphis this day of Bs . 

45,432. ] GREENE & LUCAS. Managers.” 
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The plaintiffs then introduced evidence tending to show that Sam- 
uel H. Pendleton died at his home, near Auburn, Arkansas, on the 
26th day of March, 1872; that his children, the plaintiffs, were then 
under age; and that their uncles, A. O. Douglass and W. F. 
Douglass, on their behalf, wrote from Auburn to Greene & Lucas, the 
agents of the defendants at Memphis, the former on the 29th of 
March, and the latter on the 2d of April, 1872, giving them notice of 
Pendleton’s death. A. O. Douglass, in his letter, requested Greene & 
Lucas to advise him what steps were necessary to be taken in the 
matter of the policy, and Greene & Lucas at once answered, by 
letter dated April 2d, that the policy became forfeited on the 14th 
of October, 1871, by failure to pay the premium, explaining that 
when the premium became due, they took the draft of Doctor S. H. 
Pendleton on Moses Greenwood & Son, of New Orleans, at three 
months, in lieu of the cash, conditioned that failure to pay the draft 
would forfeit the policy ; and that Greenwood & Son refused to 
accept the draft and refused to pay it at maturity. The correspond- 
ence was continued by an additional letter from W. F. Douglass to 
the agents, dated April 9th, and a reply to the same by the latter, 


dated April 15th, 1872, repeating their position that the policy was 
forfeited and void, and that there was no legal claim to the 
insurance. 


The defendants below, after an unsuccessful motion for a nonsuit, 
put in evidence the following draft, given by Samuel H. Pendleton 
in part payment of the premium which became due July 14th, 1871 : 


66 $325.00. AvuBurN, ARK., July 14th, 1871. 

Three months after date, without grace, pay to the order of the Knicker- 
bocker Life Insurance Co., three hundred and twenty-five dollars, value 
received, for premium on policy No. 2346, which policy shall become void if 
this draft is not paid at maturity. 


[Signed] 8S. H. PENDLETON. 
To Moses Greenwood & Son, New Orleans, La.” 


Evidence was then introduced by the defendants tending to show 
that the draft was transmitted by the agents of the company 
through the Union and Planters’ Bank, of Memphis, to the Louisiana 
National Bank, of New Orleans, to be presented for acceptance, and 
was received by the latter bank, and presented on the 29th of Sep- 
tember, 1871 ; that acceptance was refused by Moses Greenwood & 
Son, the drawees, assigning as the reason of their refusal that they 
had no advice ; that no protest of the draft for non-acceptance was 
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made, because it was marked “no protest ;” but that it was re- 
turned, on the 30th of September, to the Union and Planters’ Bank 
of Memphis; that it was again transmitted to the Louisiana National 
Bank, on the 5th of October, 1871, for collection, but was not paid 
when it became due, and, for the same reason as before, no protest 
for non-payment was made, and it was returned to the Union and 
Planters’ Bank, on the 17th of November, 1871. No direct evidence 
of presentment to the drawees for payment was given; but the 
cashier of the Louisiana National Bank testified that, according to 
their rules and custom of doing business, it must have been pre- 
sented for payment when due. Evidence was further introduced 
tending to show that, on or about the 3d of October, 1871, when the 
draft was first returned from New Orleans, the agents, Greene & 
Lucas, informed S. H. Pendleton, by letter, of its non-acceptance ; 
and again, on or about the 20th of November, 1871, they informed 
him in the same way of its non-payment ; that in the latter part of 
November, or early in December, 1871, he (Pendleton) called on 
said agents, and expressed surprise that Greenwood & Co. did not 
pay his draft, but said that they were then prepared to pay it; that 
the said agents informed him that, as the policy was lapsed by rea- 
son of the non-payment of the draft, it would be necessary, in 
order to re-open the same, that he should be re-examined ; and that 
he promised to call again, but never did; also, that the dealings 
of the insurance company in reference to the issue of the policy 
and the payments of premiums thereon, were solely with the said 
S. H. Pendleton. 

Moses Greenwood, of the firm of Moses Greenwood & Son, a wit- 
ness on the part of the plaintiffs, testified to the effect that his 
firm were cotton factors and commission merchants, and acted as 
such for S. H. Pendleton, in 1869, 1870, and 1871, furnishing him 
supplies for his plantation and selling his cotton crops ; and kept a 
running account with him; and were ,accustomed to accept and 
pay his drafts even when he had no money or property in their 
hands, so that he had good reason to believe that the draft in 
question would be honored. The witness presented a copy of the 
account of his firm with S. H. Pendleton, which showed a balance 
in his favor on the 14th of July, 1871, of about $200, but a balance 
against him on the 14th of October, 1871, of $502.52. The witness 
stated that he found no entry of the acceptance or payment of the 
draft in question, and had no recollection of it other than whut was 
shown by the books and by certain letters from the firm to Pendle- 
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ton. One of these letters, dated September 29, 1871, informed him 
(Pendleton) that his draft for life policy (some $330) was presented 
that day for acceptance ; that, having no advice of it, they had 
requested that it be held till they got an answer from him, and 
asked him to write at once if he wanted it paid. The other letter, 
dated November 4, 1871, acknowledged one from him (Pendleton) of 
the 27th October, and added, “ Will pay that insurance note when 
presented, as you request. This is the first advice we have had 
about it.” 

After the evidence was closed, the defendant below (the insurance 
company), through its counsel, requested the court to direct the jury 
to find a verdict in favor of the defendant on the ground that the 
policy sued on was not in force at the time of the death of the 
person whose life was insured thereby. The court refused to give 
such direction, and the defendant excepted. 

The defendant then requested the court to give the following sev- 
eral instructions to the jury:— 

1. That upon the undisputed facts appearing from the evidence 
the defendant is entitled to a verdict. 

2. That the reception of this draft for $325 by the defendant on 
account of premium, imposed upon the drawer or the plaintiffs the 
duty of making absolute provision for its payment at maturity at the 
place of payment, and if he or they failed to do so the defendant was 
under no obligation to present the same for payment. 

3. That the refusal of the drawees to accept the draft when pre- 
sented for acceptance relieved the defendant from its obligation, if 
any existed, to present the same for payment in the absence of fur- 
ther notice that the same would be paid when due. 

4. That if they believe from the evidence either that the drawer 
had not placed any funds in the hands of the drawees to meet the 
draft at its maturity, or that it was in fact presented for payment at 
or after its maturity, the policy became void and of no effect upon 
the death of the party whose life was insured thereby, and the plaint- 
iffs are not entitled to recover. 

The court refused so to charge, and the defendants excepted. 

Thereupon the court proceeded to charge the jury upon the whole 
case; but it will only be necessary to examine a single point, in which, 
as we think, the charge was erroneous, and upon which the whole 
case depends. The point is this: The court instructed the jury, in 
substance and effect, that the insurance company, having accepted 
the draft or bill of Dr. Pendleton on his factors for the premium due 
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on the policy, was in duty bound to pursue all the steps necessary to 
enable it to recover against him as drawer of suid draft or bill, re- 
garded as a bill of exchange under the law merchant,—amongst 
which steps, one was that of protesting the bill for non-acceptance, 
and another, that of protesting it for non-payment. The court held 
that, whilst it was not necessary that the draft should have been pre- 
sented for acceptance before maturity, yet that, having been so pre- 
sented, and acceptance refused, the defendants ought to have had it 
regularly protested, and notice of dishonor given to the drawer. 
The court further held, that if the draft was presented for payment, 
and not paid, the defendants were bound to have had it regularly 
protested for non-payment. True, it was conceded that the defend- 
ants might be excused from the performance of these duties if it 
were shown that the drawer had no funds in the hands of his factors, 
and had no reasonable expectation that his draft could be accepted. 
But, unless this excuse could be established, the doctrine of the 
charge was that the defendants must have complied with all the 
before-mentioned formalities, incident to commercial paper, in order 
to entitle them to the benefit of the condition for avoiding the policy. 
The following language was used on this subject. The court said:— 

“The defense of the company is that the condition for payment 
has been violated and the policy ceased before the death of Pendle- 
ton. This is undoubtedly a good defense, unless the law imposed 
some obligation on the company to perform some duty in respect to 
the draft which it has not performed, and the neglect of which pre- 
cludes it from invoking the breach of the condition for payment as a 
defense. In other words, if by its own laches, and neglect of the 
duty assumed by its holder of the draft, the failure to pay has oc- 
curred, or the parties have been injured, the company cannot rely 
on the breach of this condition as a defense. What, then, were the 
duties imposed on the company as a holder of this draft by the con- 
tract of the parties? * * I have concluded that the true measure of 
the duty of the company is to be found in the rules of law governing 
a holder of commercial paper, and that by the very fact of taking a 
draft like this they assumed, in reference to this paper, all the duties 
devolving on a holder of it taken for any other consideration, and 
were obliged to proceed with it as any holder would be under the 
commercial law. On the other hand, any neglect to proceed properly 
in the discharge of that duty would be excused under the same cir- 
cumstances as such neglect would be excused with any other holder, 
and not otherwise. The condition in the policy was a security to the 
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company, of which it can avail itself only by showing a strict compli- 
ance with that duty, or some lawful excuse for non-compliance. * * * 

“There is no doubt the draft was sent forward for acceptance, 
presentment, and acceptance refused. * * It was not protested for 
non-acceptance, the agents of the company having directed that n0 
protest should be made, and no legal or proper notice of non-accept- 
ance was given to the drawer. This was a clear breach of duty on 
the part of the company, and precludes it from claiming a forfeiture 
of the policy unless excused, as to which I shall instruct you further 
on. If protest and legal notice had been given for non-acceptance, 
the company need not have presented for non-payment; but, not 
having protested the note for non-acceptance, it was its duty to pre- 
sent at maturity and demand payment. There is some dispute as to 
whether the note was presented for payment on the day of its ma- 
turity, namely, October 14th, 1871, or later, but there is no claim 
that it was protested for non-payment and legal notice given. The 
only notice was a letter from the agents, dated November 20, 1871. 
This was not legal notice, and the drawer was clearly discharged un- 
less the neglect was excused. By this neglect, as well as the neglect 
to protest and give legal notice for non-acceptance, the company pre- 
cluded itself from relying on a breach of the condition in the policy.” 

As the drawer of the bill in this case was really interested in the 
policy on behalf of his children, we do not concur in the view taken 
by the court below, that a forfeiture of the policy required, on the 
part of the insurance company, as holders of the bill, the same dili- 
gence and performance of the same acts, as were required of them 
to make the drawer liable upon it. For the latter purpose a regular 
protest for non-acceptance, or non-payment, or a proper excuse for 
omitting them, such as want of funds in the hands of the drawees, 
was undoubtedly necessary; for, according to the general law pre- 
vailing in this country, the draft was a foreign bill of exchange, 
being drawn by a person resident in one State upon persons resident 
in another. Buckner vs. Findley, 2 Pet., 589; Dickins vs. Beal, 10 
Pet., 572,579; Story on Bills, §§ 23, 465; 1 Daniel’s Nego. Inst., pp. 7, 
8, sect. 7. But, whether the policy would not be forfeited without 
any such protest, or excuse for non-protest, is a different question, 
depending upon the contract of the parties. This contract was ex- 
pressed on the face of the draft itself, which contained a statement 
that it was given for premium on policy No. 2,346, followed by this 
condition : “ which policy shall become void if this draft is not paid 
at maturity.” This was the condition and the only condition on 


184 Report of Decisions. [ March, 


which the policy was to become void. The primary condition ex- 
pressed in the policy itself, of forfeiture for non-payment of the pre- 
mium on the day it became due, was waived by the receipt of the 
draft, and the consequent extension of the time thereby. The re- 
newal receipt given when the draft was received was absolute, it is 
true, acknowledging the receipt of the premium, and declaring the 
policy continued in force for another year. But this receipt is ex- 
plained by the actual transaction, the mode of payment being shown 
to be the making and delivery of the draft in question, having in it 
the condition above expressed, which condition was in exact accord- 
ance with the secondary condition contained in the policy, namely, 
“failure to pay at maturity any note, obligation, or indebtedness 
(other than the annual credit or loan) for premium or interest hereon, 
shall then and thereafter cause this policy to be void, without notice 
to any party or parties interested hereir.” We think it clear, there- 
fore, that, notwithstanding the renewal receipt, the condition ex- 
pressed in the draft was binding on the insured. As we have shown, 
that condition was that the policy should become void if the draft 
was not paid at maturity. The draft, being without grace, matured 
on the 14th of October, 1871. If not paid on that day the policy 
was forfeited, unless it was the usage of the New Orleans bazks to 
grant days of grace even when they were waived, of which there was 
some evidence on the trial. In such case, the forfeiture would take 
place, if the draft were not paid on the 17th of October. Of course, 
it must be presented for paymenj on the one day or the other,—for 
the drawees could not pay it unless it was presented, for they would 
not know where to find it. But supposing it to have been presented 
for payment, and payment refused by the drawees, then the condi- 
tion of forfeiture was complete. Protest and notice of non-payment 
might be further necessary to hold the drawer, if the insurance com- 
pany desired to hold him; but they were not necessary to the forfeit- 
ure. That occurred when non-payment at maturity or presentation 
occurred. The drawer, Pendleton, who took entire charge of the 
policy for his children, put its existence on the condition of payment 
of the draft at maturity; and it was his business, as agent or guard- 
ian of his children, to see that the draft was thus paid; that the req- 
uisite funds were in the hands of the drawees, or that they would 
pay it whether in funds or not. Such, we think, was the clear pur- 
port of the condition, and as the court below took a different view, 
holding that the insurance company was bound not only to present 
the draft for payment, but to have it protested for non-payment, be- 
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fore a forfeiture of the policy would ensue, the judgment must be 
reversed. 

What might have been the result had the bill of a stranger been 
taken in payment of the premium, is a different question, which we 
are not now called upon to decide. It may be that in such a case 
the company would have been required to take all the steps neces- 
sary to fix the liability of all the parties to the bill. 

With regard to the other points raised by the plaintiffs in error, a 
few words will suffice. 

1. They contended at the trial, and contend here, that no pre- 
sentment of the draft was necessary, because Pendleton had no funds 
in the hands of the drawees. The substance and efiect of the charge 
given by the court on this point was that, if Pendleton had a reason- 
able expectation that the draft would be accepted and paid; as if 
there was an agreement between him and the drawees, that they 
would accept his drafts, or a course of dealing between them in 
which the drawees were accustomed to accept his drafts without 
reference to the state of their mutuals accounts, he was entitled to 
demand and notice ; or, according to our view of the principal point 
in the case, the insurance company was bound to present the draft 
for payment at its maturity. In this we think there was no error. 
The law is laid down substantially to the same effect in Dickins vs. 
Beal, 10 Peters, 557 (and see Daniel Neg. Instr. §1074). 

2. The plaintiffs in error contend that, as the draft was not 
accepted by the drawees when presented for acceptance, they were 
under no obligation to present it for payment at maturity. This 
would be so in an ordinary case of non-acceptance of a bill, provided 
it was followed up by protest and notice. But this particular draft, 
or bill, had a condition in it, that the policy should be void if it were 
not paid at maturity, and the plaintiffs in error claimed the benefit of 
this condition. As forfeitures upon condition broken are to be 
strictly construed, the condition in this case could not be regarded 
as broken by the non-acceptance of the bill before maturity; but 
could only be broken by non-payment at maturity. The drawees 
might not have felt authorized to accept the bill when it was pre- 
sented; aud yet, when it came to maturity, in consequence of further 
advice from the drawer, or other reasons, they might be ready and 
willing to pay it. The holders of the policy were entitled to this 
opportunity of obviating a forfeiture. We are of opinion, therefore, 
that the court below was rizht in holding that a presentment for pay- 
ment was necessary, notwithstanding the non-acceptance. 
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3. The plaintiffs in error further contend that the charge was 
erroneous in holding that no formal proof of the death of S. H. Pen- 
dleton was necessary in this case. On this point the charge was as 
follows: “As to the proof of loss not being filed, it is conceded notice 
of the death was given. If, when that was done, the agents of the 
company repudiated all liability, and informed the parties that the 
policy had lapsed, then no proof of loss was required by them, and 
the failure to file it cannot alter the case.” We think that there was 
no error in this instruction. The weight of authority is in favor of 
the rule, that a distinct denial of liability and refusal to pay, on the 
ground that there is no contract, or that there is no liability, is a 
waiver of the condition requiring proof of the loss or death. It is 
equivalent to a declaration that they will not pay, though the proof 
be furnished: Tayloe vs. Merchants’ Fire Ins. Co., 9 How., 390, 403; 
Allegre vs. Maryland Ins. Co., 6 H. & J., 408; Norwich Co. vs. West- 
ern Mass. Ins. Co., 34 Conn., 561; Thwing vs. Great Western Ins. 
Co., 111 Mass., 93, 110; Brink vs. Hanover Fire Ins. Co, 80 N. Y., 
108; May on Insurance, §§ 468, 469. 

The preliminary proof of loss or death required by a policy is in- 
tended for the security of the insurers in paying the amount insured. 
If they refuse to pay at all, and base their refusal upon some dis- 
tinct ground without reference to the want or defect of the prelim- 
inary proof, the occasion for it ceases, and it will be deemed to be 
waived. And this can work no prejudice to the insurers, for in an 
action on the policy the plaintiff would be obliged to prove the death 
of the person whose life was insured, whether the preliminary proofs 
were exhibited or not. 


The judgment of the circuit court is reversed, and the cause re- 
manded, with directions to award a new trial. 





1885. ] Drennen et al. vs. London Ass’e Corporation. 


UNITED STATES SUPREME COURT. 
Octoser Term, 1884. 


In Error to the Circuit Court of the United Sla'es for the District of 
Minnesota. 


EUGENE J. A. DRENNEN, FREDERICK W. STARR, 
and EDWARD D. EVERETT, Partyers as DREN- 
NEN, STARR & EVERETT, Plaintif’s in Error. 


Us. 


LONDON ASSURANCE CORPORATION.* 


A fire policy, covering merchandise belonging to a firm, provided that it 
should be void if the property ‘‘ be sold or transferred, or any change takes 
place in title or possession (except by succession by reason of the death 
of the insured), whether by legal process or judicial decree, or 
voluntary transfer or conveyance.”’ Subsequently, and before loss, the 
firm, owning this property in certain proportions, made an agreement in 
writing with A, by which they agreed to receive him into their business 
upon the following terms and conditions: Said company is to become in- 
corporated. A is to pay into the firm for its use $5,000 forthwith, and 
$5,000 in two years, with interest semi-annually until paid. The name of 
the new company shall be determined hereafter. The property of the ex- 
isting firm shall be put into the corporation to be formed as aforesaid, add- 
ing to it the $10,000 to be paid by A. The interest and shares of the 
several parties in the new compauy shall be in proportion to the amount so 
contributed by each to the capital stock. When a charter shall be pro- 
cured as aforesaid, half of A’s stock shall be held by said company till 
said second sum of $5,000, with interest, shall be paid. No change in the 
name or character of the existing firm shall be made until said corporation 
shall be formed. 


Held, That A did not become a partner, or acquire any ixterest in the property 
of the partnership, before it was made a corporation. 


Haran, J. 
This action was brought on two policies of fire insurance, issued 


* Decision rendered Jauuary 5th, 1885. 
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March 10, 1883, by the London Assurance Corporation, of London, 
on certain goods, wares and merchandise, which, it is admitted, was, 
at the time of insurance, tke property of the firm of Drennen, Starr 
& Everett, doing business in the city of Minneapolis, Minncsota. 
The loss occurred on the 29th of July, 1883, and there was no dis- 
pute at the trial as to its amount. 


Each policy contained a provision that it should be void if the 
property insured “ be sold or transferred, or any change takes place 
in title or possession (except by succession by reason of the death of 
the insured), whether by legal process or judicial decree, or volun- 
tary transfer or conveyance.” Also, that “if the interest of the as- 
sured in the property be any other than the entire, unconditional 
and sole ownership of the property, for the use and benefit of the 
assured, * * * it must be so represented to the corporation, 
and so expressed in the written part of this policy, otherwise the 
policy shall be void. When property has been sold and delivered, 
or otherwise disposed of, so that all interest or liability on the part 
of the assured herein named has ceased, this insurance on said 
property shall immediately terminate.” 


The defendant disputed its liability on the ground that Drennen, 
Starr & Everett, on the 24th of May, 1883, before the loss, admitted 
one Arndt as a partner in their firm, and that thereby, without its 
knowledge or consent, and by the voluntary act of the pla‘ntiffs, the 
title, interest and possession of the insured in the property was 
changed, and the policies became void. The plaintiffs denied that 
Arndt ever became a member of their firm or acquired any interest 
in the property insured. Upon this issue the proof was, substan 
tially, as will be now stated. 

Arndt resided in Sandusky, Ohio. He visited Minneapolis in 
May, 1883, and first became acquainted with plaintiffs, Drennen and 
Starr, on or about the 20th day of that month. Negotiations then 
commenced with Drennen and Starr, who acted for their firm, and 
resulted in the making of the following agreement :— 


“This agreement, made and entered into this 24th day of May, 
A. D. 1883, by and between E. J. A. Drennen, F. W. Starr, and Ed- 
ward D. Everett, who are now members of and constitute the firm 
of Drennen, Starr & Everett, all of the city of Minneapolis, Minne- 
sota, parties of the first part, and D. M. Arndt, of the city of San- 
dusky, Ohio, party of the second part, witnesseth: Said parties of the 
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first part hereby agree to receive into their business said Arndt on 
the following terms and condition :— 


“1st. Said company is to be incorporated. 


“2d. Said Arndt is to pay into said firm for its use, on or before 
June 14th, 1883, five thousand dollars. 


“3d. Said Arndt is to pay into said firm for its use, on or before 
January Ist, 1885, an additional sum of five thousand dollars. 

“4th. Said Arndt is to pay said firm interest at the rate of 8 per 
cent per annum on each of said sums of five thousand dollars from 
January Ist, 1883, till each of said sums shall be paid as aforesaid, 
the interest on last-mentioned sum to be paid semi-annually. 

“5th. If said Arndt shall be unable to pay said second $5,000 by 
January Ist, 1885, his interest shall be decreased 50 per cent and 
until said last mentioned sum of $5,000 shall be paid, or interest de- 
creased as aforesaid, the liability of said Arndt therefor shall be evi- 
denced by his promissory note executed to said firm bearing interest 
as aforesaid, and dated January Ist, 1883. The business to be ear- 
ried on by the new company to be formed as aforesaid shall be of 
the same nature as that now conducted by Drennen, Starr & Ever- 
ett; the name of the new company to be formed shall be determined 
hereafter. 

‘*It is understood and agreed that of the effects and rights of the 
firm of Drennen, Starr & Everett, Drennen owns one half, and said 
Starr and Everett each one fourth thereof. All said rights and ef- 
fects shall be put into the corporation to be formed as aforesaid, at 
their value as shown by the inventory taken January Ist, 1883, less 
any loss by reason of non-payment of any claim for goods sold by 
them before that time, and that to the amount to be contributed as 
aforesaid shall be added said sum of ten thousand dollars to be paid 
by said Arndt as aforesaid. 

“The interest and shares of the several parties to this agreement 
in the new company shall be in proportion to the amount contributed 
by each to its capital stock according to the plan aforesaid. 

“When a charter shall be procured as aforesaid 50 per cent of the 
stock of said Arndt shall be held by said company, or some one in 
trust for it, till said second sum of $5,000, with accruing interest 
thereon, shall be paid. It is understood said Arndt is to attend to 
the book-keeping and oftice work of said business, and that each re- 
maining partner of the firm of Drennen, Starr & Everett shall act- 
ively engage in the business of the new company; that no change in 
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the name or character of the firm of Drennen, Starr & Everett shall 
be made until said corporation shall be formed. 
“Tn testimony whereof, said parties hereto set their signatures, 
the day and year first herein written. 
“KE. J. A. DRENNEN. 
“ FRED. W. STARR. 
“ DAVID M. ARNDT.” 


Everett, one of the plaintiffs, was then absent from Minneapolis, 
but, upon his return soon after, was informed by his partners of the 
contents of the written agreement with Arndt. The latter, immedi- 
ately after the agreement was signed, went to Sandusky, but re- 
turned to Minneapolis about jthe 17th of June, 1883. This was 
after Everett learned from his partners what had occurred between 
them and Arndt. On the 18th of June, 1883, plaintiffs received from 
Arndt the sum of $5,000, which was placed to his individual credit 
upon the account books of the firm, and was by plaintiffs deposited 
in their bank ; and on July 3, 1883, he made and delivered to them 
his promissory note for $5,000, which was also entered upon their 
account books to his individual credit. It was accepted by them as 
other bills receivable in their business. 

This constituted the whole evidence upon which the case went to 
the jury. There was a verdict and judgment :for the defendant. 

At the trial below the plaintiffs asked the court to instruct the 
jury that the written agreement with Arndt, followed by his payment 
of $5,000 in money, the delivery of his note for a like amount, and 
the entry of the money and notes to his individual credit upon the 
books of Drennen, Starr & Everett, did not constitute him a partner 
with plaintiffs, as between themselves, and did not have the effect to 
assign or transfer to him any title or interest in the property in- 
sured. The court refused to give that instruction, but charged the 
jury that “said agreement so signed, if assented to by Everett, and 
the receipt by plaintiffs of the money and note and the credit thereof 
on their books to Arndt, would and did constitute Arndt a partner 
with plaintiffs, as between themselves, from the time of the receipt 
by plaintiffs of said money, and had the effect to convey and trans- 
fer to and vest in Arndt a joint and undivided interest and title with 
plaintiffs in the insured property.” 

The instruction refused, as well as the one given by the court, as- 
sumes that the admission of Arndt at any time before the loss as a 
partner in the firm to which the policies were issued, would have 
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involved such a transfer of the property or such a change in its title 
or possession as would render the policies void. Without consider- 
ing whether that assumption is justified by a proper interpretation 
of the policies, we have now only to determine whether there was 
error in holding that Arndt, by virtue of the agreement of May 24, 
1883, and the facts recited in the charge to the jury, became a part- 
ner in the firm of Drennen, Starr & Everett. This question is within 
avery narrow compass; for our inquiry is restricted to the ascertain- 
ment of the real intention of the parties as disclosed by the written 
agreement, considered as a whole, and by their conduct in execution 
of its provisions. 

It appears, in the forefront of the agreement, that Arndt did not 
acquire an interest in the firm property immediately upon its exe- 
cution ; for the plaintiffs only agreed to receive him into their 
business on certain terms and conditions thereafter to be per- 
formed. The first of those conditions was, that the company—the 
one to be formed by the proposed connection between the plaint- 
iffs and Arndt—should become incorporated ; then, he was to pay 
into the firm for its use, on or before June 14, 1883, the sum of 
$5,000, and a like sum on the Ist of January, 1885, the latter to 
be evidenced by his note, each sum to bear interest from January 1, 
1883, until paid ; finally, his interest was to be decreased fifty per 
cent if he failed to pay the second $5,000 by January 1, 1885 ; “the 
business ’—that in which Arndt was to have an interest—“to be 
carried on by the new company, to be formed as aforesaid, shall 
be of the same nature as that now conducted by Drennen, Starr & 
Everett. Then follows a declaration as to the property upon the 
basis of which the new company was to be organized, viz.: all the 
rights and effects owned by Drennen, Starr & Everett, in the pro- 
portion of their respective interests, to be put into the corporation 
to be formed, accordiug to their value as shown by the inventory 
of January 1, 1883, less any loss, by reason of non-payment for 
goods sold before that date, to which was to be added the ten 
thousand dollars which Arndt agreed to pay—the interest of the 
several parties in the new company to be according to the amounts 
contributed by them, respectively, to its capital stock. 

These provisions all plainly point to an interest that Arndt was to 
acquire, not presently, nor immediately upon the agreement being 
signed, but at some future period, when the conditions distinctly 
set out in the agreement, not some but all of them, were performed. 
When those conditions were satisfied, and not before, he would 
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have been entitled to demand, as of right, the execution of the 
stipulation that he be received into the business then represented 
by Drennen, Starr & Everett, thereafter to be represented by the 
new or incorporated company. The parties appear, ex industria, 
to have excluded the possibility of his acquiring an interest in or 
control over the insured property in advance of the formation of 
an incorporated company. Upon no other ground can the clause, 
“that no change in the name or character of the firm of Drennen, 
Starr & Everett shall be made until said corporation shall be 
formed,” be satisfactorily accounted for. It may be that Drennen, 
Starr & Everett, were unwilling to establish the confidential rela- 
tions of partner with Arndt, but were willing to unite their property 
with his money, to be owned by a corporation in which all would 
become stockholders, according to the amounts respectively con- 
tributed to its capital stock. Hence, perhaps, the wording of the 
clause last quoted. If, as the jury were in effect instructed, Arndt 
became a partner in the firm of Drennen, Starr & Everett prior io 
the loss, then the chara’ter of that firm was essentially changed ; 
for, as partner, he would have become, at and before the proposed 
corporation was formed, at least as to third parties, a general 
agent of his co-partners in respect of all matters within the scope 
and objects of the partnership, with authority, implied from the 
relation itself. to participate in the control and management of 
the property, and, in the name of the firm, even to dispose of the 
entire right of all the partners for partnership purposes. The 
agreement is not, in our judgment, fairly susceptible of a construc- 
tion which is attended by such results. The requirement that 
Arndt was to be received into the business upon the condition, 
among others, that the compeny should be incorporated, and the 
further requirement that neither the name nor the character of the 
firm was tobe changed until the proposed corporation was formed, 
cannot be satisfied by any other interpretation than one which ex- 
cludes him from all control or management of, or legal interest in, 
the property insured, prior to the formation cf such corporation. 

It is suggested that Arndt would not have paid $10,000 in cash 
and notes “into the firm for its use” unless he supposed that he 
would thereby acquire a present interest in the firm’s property. 
The answer is, that the want of business sagacity in such an arrange- 
ment, if such there was, cannot control the interpretation of the 
written agreement between the parties. Arndt, in effect, agreed to 
pay Drennen, Starr & Everett $5,000 on June 14, 1883, and a like 
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sum on January 1, 1885, with interest on each sum from January 1, 
1883, until paid, for the privilege of becoming, to the extent of such 
payments, a stockholder in a corporation thereafter to be formed, 
whose capital stock should represent all the effects and rights of 
that firm, as of the date from which Arndt was to pay interest (less 
any loss arising from the non-payment of goods previously sold), in- 
creased by the $10,000 which Arndt agreed to pay into the old firm. 
Such was the whole extent of the agreement. 

The instruction by the court below proceeded upon the ground 
that the payment by Arndt in cash and money of the amount which 
he agreed to pay, and their receipt and entry upon the books of the 
firm to his credit, gave him an interest as partner in the business ; 
whereas such facts only established the performance of some, not of 
all the conditions prescribed ; for, by the agreement, the formation 
of the proposed corporation was expressly made a condition, with 
the others named, to Arndt’s becoming interested in the business. 

In our judgment, looking at the whole agreement, the parties did 
not contemplate a partnership, and none was ever established be- 
tween them. The agreement looked only to a corporation, the pay- 
ments and other things specified being in preparation for its 
ultimate formation, which was an adequate, as it was the actual, 
consideration ; consequently, there was, prior to the loss, and under 
the most liberal interpretation of the poiicies, no change in the title 
or possession of the property, nor any transfer thereof, that avoided 
the policies. 

This is sufficient to dispose of the case. For the reasons given, 
the judgment must be reversed and a new trial had. 
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SUPREME COURT OF ILLINOIS. 


Appeal from the Appellate Court of the Second District, Originally 
Appealed from the Peoria C. C. 


JOHN F. JOHNSON et at. 
US. 


ELIZABETH L. VAN EPPS.* 


The certificate of a benevolent society provided for the payment to the wife of 
insured, or his legal representatives. After the death of the wife, with con- 
sent of the society,'the certificate was canceled, and another issued, payable 
to a party in no way related to him. 

Held, That the intention of the insured was that payment should be made to 


his wife, or in case of her prior death, to his legal representatives, who are 


ordinarily the executors or administrators, and his rights were the same as 
if made payable to himself in the absence of children. 

Held, That he had a right to surrender, and take out anew policy payable to 
another. 

He'd, That the taking out of a policy and making it payable to one having no 
insurable interest is not illegal or void on grounds of public policy. 


Mutkey, J. 

On the first of August, 1872, the Illinois Masons’ Benevolent 
Society, for the consideration therein mentioned, issued under its 
seal, to H. B. Johnson, of Toulon, this State, a certificate of mem- 
bership, in the nature of a policy of insurance, whereby said society 
promised and agreed “to and with the said H. B. Johnson, his 
heirs, executors, administrators and assigns, well and truly to pay, 
or cause to be paid, to Judith Johnson, his wife, or the legal repre- 
sentatives of the said H. B. Johnson, within thirty days after due 
notice and satisfactory evidence of his death,” certain sums of 
money in said certificate or policy specified. Mrs. Judith Johnson 


* Opinion filed May 19, 1884. 
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having previously died, the society on the 17th of January, 1880, at 
the request of the assured, and upon his representation that Mrs. 
Elizabeth Van Epps, of Peoria, Illinois, was then his affianced, can- 
celed the above certificate of insurance, and issued another to him of 
that date, substantially the same as the first, except that it was 
made payable to the said Mrs. Elizabeth L. Van Epps, or the heirs 
of the said H. B. Johnson. At the time of issuing the new certifi- 
cate, certain indorsements were made upon the old one. Across the 
face was written :— 


“ Canceled—null and void—new certificate, January 17, 1880.” 
On the back was the following :— 


“On the 17th day of January, 1880, the within certificate was sur- 
rendered to the Illinois Masons’ Benevolent Society, at my request, 
and a new one of that date issued, with benefit payable to Mrs. 
Elizabeth L. Van Epps, my affianced. I have no children. 


“'H. B. Jounson. 
“Formerly of Toulon, Stark County, Illinois.” 


At the date of this transaction, Mrs. Van Epps was a married 
woman, though living apart from her husband, from whom she was 
divorced on the 6th of October following. The evidence tends to 
show that prior to the above transaction, the assured was an occa- 
sional guest or lodger in the house of Mrs. Van Epps, and that, dur- 
ing the year 1880, his health having become precarious, he changed 
his residence to Peoria, and became a permanent lodger in her 
house, where he was taken care of and supported by her until the 
time of his death, which occurred on the 25th of October, 1881. 
The deceased left no children or descendants of children, the 
appellants being his collateral heirs only. Upon Johnson’s death, 
the compeny having been notified by appellants not to pay to Mrs. 
Van Epps the amount due under the policy, payment was accord- 
ingly withheld until their respective rights could be determined. 
The company thereupon filed the present bill of interpleader, to 
compel them to litigate their title to the fund in question, which 
amounts to $4,160.41. ‘The company has brought this sum into 
court, that it may be paid to the successful claimants, whoever 
they may be. Upon the hearing of the cause, the court found Mrs. 
Van Epps entitled to the fund, and entered a decree accordingly, 
which, on appeal, was affirmed by the appellate court for the sec- 
ond district, and the heirs bring the record here for review. After 
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a careful consideration of the evidence in this case, we do not feel 
inclined to disturb the decree, unless some imperative rule of law 
demands it. The proofs satisfactorily show that Johnscn, after the 
death of his wife, by reason of the loss of health, and consequent 
travel in attempting to regain it, became financially in very strait- 
ened circumstances,—so much so that he was in effect forced to 
make some disposition of his certificate or policy of insurance, or 
suffer it to lapse for non-payment of assessments. Under the cir- 
cumstances he “entered into arrangements with Mrs. Van Epps, 
whereby she was to pay all assessments, furnish him a home, and 
take care of him in case of sickness,” in consideration of which she 
was to receive the proceeds of the policy upon his death. In 
pursuance of this understanding, the old certificate was taken up 
and canceled and a new one issued, as already stated. This agree- 
ment has been faithfully executed on her part. The evidence shows 
that after the change in the certificates, all assessments, amounting 
in the aggregate to $165.20, were paid by her ; that she furnished 
the deceased with a comfortable home, supported and nursed him 
through a long period of suffering and prostration that preceded 
his death. Whatever may be the legal aspects of the case, it must 
be conceded Mrs. Van Epps, on the principle of natural justice, has 
a strong claim on the fund in dispute. But, of course, these princi- 
ples, of themselves, cannot avail, as the rights of the parties to this, 
as well as to all other legal controversies, must be determined 
according to the positive law of the State, whether that law entirely 
coincides with our notions of natural equity or not. The question 
then is, when thus tested, what are the legal rights of the parties. 

The first proposition assumed by appellants, as stated in their own 
language, is: “That immediately upon the issuance of the first 
policy, payable to ‘Judith Johnson,’ or to the legal representatives 
of H. B. Johnson, the right of said beneficiaries became vested and 
could not be divested in any way without their consent. The prop- 
erty or ownership of the policy, was in the beneficiaries and beyond 
the control of Johnson, the insured, and he could do no act to divest 
or transfer it from them to other parties.” Numerous authorities 
are cited as sustaining the view thus stated, among which are the 
following : Bliss on Insurance, sec. 317; May on Insurance, secs. 
390, 391; Continental Life Ins. Co. vs. Palmer, 42 Conn., 60; 
Chapin vs. Fellows, 36 id., 132; Gould vs. Emmerson, 99 Mass., 
154 ; Glanz vs. Gloeckler, 104 IIL, 513. 

With respect to the cases cited, appellee contends they are in the 
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main, if not altogether, based upon the statutes of the several States 
in which they arose, and not upon common-law principles. It is 
also claimed the text of May and Bliss is founded solely upon these 
cases, and hence it is concluded the authorities cited can have no 
effect in this case. It is further claimed by appellee that, in the 
absence of any statutory provision controlling the question, the rule 
contended for by appellant is applicable only where the policy is 
taken out by the beneficiary, and not by the party whose life is 
insured,—or, in other words, only when the contract of insurance is 
between the beneficiary and the insurer, as, where a wife or child 
takes out a policy on the life of the husband or father, as in the case 
of Glanz vs. Gloeckler, 104 Ill, 573, above cited ; that the rule has 
no application where one takes out a policy in his own name, for the 
benefit of his wife or child, as was the case here ; that in such case, 
the contract being between the insurer and the purty whose life is 
insured, so long as the latter retains possession of the policy he has 
the right, with the consent of the insurer, to change the contract of 
insurance so as to give the proceeds of the policy, upon his death, to 
a different beneficiary, or to change it in any other manner the con- 
tracting parties may agree upon, not contrary to law or good morals. 
That this position is supported by many analogies of the law, as 
well as by express adjudications, must be conceded: Clark vs. 
Durand, 12 Wis., 248; Kerman vs. Howard, 23 id., 108 ; Foster vs. 
Gill, 50 id., 603 ; and Gambs vs. Mutual Life Ins. Co., 50 Mo., 44; 
and assuming it to be the law, the decree in this case is clearly 
right. But whether, as a general proposition, this be the correct 
view or not, we do not regard as material to the decision of this 
case, and we shall therefore not stop to consider it, as the conclu- 
sion to be reached will be placed on a different ground. 

If, as claimed by appellants, where one takes out a policy on his 
own hfe for the benefit of another, the latter at once acquires a 
vested interest therein which cannot be defeated by any act of the 
assured or insurer, or by the combined action of both, it would seem 
to follow such an interest would not be defeated by the death of the 
beneficiary in the lifetime of the assured, but that in such case the 
right thus vested in the policy would pass, like any other chattel in- 
terest, to the execuior or administrator of the beneficiary, so that if 
it be assumed the interest in the first certificate of insurance upon 
being issued, at once vested in Mrs. Johnson, and the rule suggested 
be applied to the present case, it is clear the right to the proceeds of 
the policy is in her personal representatives, and not in the appel- 
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lants, which, of course, would be fatal to their claim. They are there- 
fore forced to the position that upon the death of Mrs. Johnson, the 
first beneficiary in the order of limitation, and all persons claiming 
through her, ceased to have any interest in the policy or its pro- 
ceeds, and it seems to be now conceded by both parties to this ap- 
peal that the instrument in question must be now construed in the 
same way it would be if Mrs. Johnson’s name had never appeared 
in it as a beneficiary. It is manifest, as already remarked, any other 
view would be fatal to the claim of appellants. Striking out the 
name of Mrs. Johnson as a beneficiary, the policy or certificate 
would then be payable to “the legal representatives of the said H. 
B. Johnson.” And the question for determination is, What construc- 
tion should a policy receive thus drawn? If, by the expression “ le- 
gal representatives,” is meant the executor or administrator of 
Johnson, which is the ordinary meaning attached to it, it is clear 
appellants did not, as contended by their counsel, take an immediate 
vested interest in the policy at the time it was issued, and if they 
tock none then, it will hardly be contended they have any now. 
The doctrine seems to be well recognized that the words “legal rep- 
resentatives,” when used to indicate those entitled by law toa de- 
cedent’s personel estate, as was the case here, uniformly mean, 
where there is nothing in the context or surrounding circumstances 
to indicate a contrary intention, “executors and administrators.” 
Loose vs. John Hancock Life Ins. Co., 41 Mo., 538. In 2 Jarman 
on Wills, sec. 649, the author, referring to the expressions “legal 
representatives” and “personal representatives,” says: “Each of 
these terms in its strict literal acceptation, evidently means executors 
or administrators, who are, properly speaking, the ‘ personal repre- 
sentatives ’ of their deceased testator or intestate. 

We fail to discover anything in the certificate to indicate the ex- 
pression “legal representatives,” was used out of its ordinary and 
appropriate sense ; nor do we perceive anything in the surroundings 
or circumstances attending the transaction to warrant the conclusion 
the expression in question was used in any other sense than that of 
“executors” or “administrators.” On the contrary, we are of the 
opinion the circumstances rather strengthen the view it was used in 
its ordinary and appropriate sense, as above stated. Judging from 
Johnson’s pecuniary circumstances at the time of his death, it is 
probable he was a man of limited means when the first certificate 
was issued. He was without children, and outside of his wife he 
had no relations that he was under any obligation to maintain or 
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provide for. His highest duty, therefore, in disposing of the pro- 
ceeds of the certificate of insurance, was to first provide for his wife, 
and for such as might have just claims against his estate in the 
event he survived her, and this, we think, he accomplished by limiting 
the proceeds of the certificate in the manner he did. In short, we 
think, so far as the first certificate is concerned, it was the intention 
of Johnson that his wife should have the proceeds in the event she 
survived him, but in case she did not, such proceeds were to then 
go to his executor or administrator, to be distributed in due course 
of administration. This view is, of course, fatal to appellants’ claim. 
Whatever may have been the right of Johnson with respect t> the 
policy before the death of his wife,—about which we express no 
opinion,—we have no hesitancy in holding that after that event he 
had the same power over it as if it had originally been made payable 
to himself, “his executors and administrators,’ in which case, of 
course, he would, at any time during his life, with the consent of 
the company, have had the right to surrender it, and take out an- 
other, making a different disposition of the proceeds, as was done 
in this case. 

The taking out of the new certificate was, under the circumstances 
of this case, in legal effect the taking out of a new policy ; and 
that it was competent for the contracting parties to do so, under 
the circumstances of this case, is fully shown by the case of Swift 
vs. Mutual Aid Society, 96 Ill, 309. We cite, also, in this connec- 
tion, Cole vs. Marple, 98 Ill, 58 ; Mutual Benefit Life Ins. Co. vs. 
Atwood, 24 Gratt., 497 ; Mutual Life Ins. Co. vs. Coghill, 30 id., 72 ; 
Doll vs. Lincoln, 31 Maine, 428. 


Judgment affirmed. 


Dissenting opinion by SHetpoy, J. 

I regard the provisions for payment to Mrs. Van Epps as void, as 
being repugnant to the whole purpose and design of the association, 
as set forih in its constitution and by-laws. Article 2 of its consti- 
tution declares : “ The business and object of this society shall be to 
give financial aid and benefit to the widows, orphans and heirs, or 
devisees of deceased members.” A section of its by-laws declares : 
“The business and object of this society shall be to afford financial 
aid and benefit to the widows, orphans, heirs, and devisees only, of 
its deceased members.” The latitude allowable in the case of in- 
surance companies in making policies of insurance for the benefit of 
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others, is not, consequently, admissible in such a case as this, as our 
statute in respect to “corporations not for pecuniary profit,” de- 
clares: “Associations and societies which are intended to benefit 
the widows, orphans, heirs and devisees of deceased members 
thereof, * * * shall not be deemed insurance companies.” 

A petition for rehearing having been filed, and the same being 


duly considered by the court, the following additional opinion was 
filed :— 


Per Curiam. 

The point is made in the petition for a rehearing, that the law will 
not sanction any contract or other engagement which has a tend- 
ency to the commission of crime, and it is claimed the insuring of 
one’s own life for the benefit of a stranger has such a tendency— 
hence it is concluded the certificate of insurance to Johnson, for the 
benefit of Mrs. Van Epps, is void. Viewing this as an original 
question, there is certainly but little, if any, force in it, so far as it is 
supposed to be applicable to the case in hand. It is an every-day 
occurrence for persons to make wills containing bequests to mere 
strangers having notice of their provisions, and yet the validity of 
such wills has never been questioned on the ground suggested. So, 
it is not infrequently that contracts are made to pay sums of money 
upon the death of a specified person. So, it is a part of every-day 
experience to convey lands to one for life, with remainder in fee to 
another, and the validity of these transactions has certainly never 
been doubted on the ground suggested ; and yet the temptation of 
the beneficiary to accelerate the enjoyment of property thus limited, 
by taking life, is just as strong in either of the cases mentioned as in 
the case before us. 

Upon the record before us, however, we deem it wholly unneces- 
sary to inquire whether the claim of Mrs Van Epps stands upon 
the same footing that one confessedly founded upon a wager policy 
does, as is claimed to be the case by appellants ; for the result, let 
the question be decided as it may, is all the same, and equally fatal 
to their rights to maintain this appeal. The company has brought 
the fund in dispute into court, for the express purpose of discharg- 
ing its liability on the certificate or policy payable to Mrs. Van Epps, 
and sets forth in its bill that the former certificate was, at the re- 
quest of Johnson in his lifetime, taken up and canceled by the 
company, and consequently now has no existence. These facts are 
not denied by appellants, but are admitted upon the record to be 
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true, and the only shadow of claim they have, or claim to have, to 
the fund in question, must be worked out through the present cer- 
tificate, which is expressly payable to Mrs. Van Epps, and the by- 
laws of the company or society, in express terms, as well as the laws 
of the State, if the certificate has any legal effect at all, require the 
fund to be paid to “the beneficiaries named in the certificate.” 

If the requirement of the by-laws is to be observed, this money 
of course, must be paid to Mrs. Vau Epps. But for the purpose of 
defeating her claim, appellants, as we have just seen, say the making 
of the certificate payable to her was not authorized by law—that 
such a contract is in the nature of a wagering policy, and is conse- 
queutly void, as against public policy. Conceding, for the purposes 
of the argument, this is so, and that the decree for this reason is 
erroneous, it does not necessarily follow the decree should be re- 
versed at the instance of appellants, for that reasor. The argument 
is like a two-edge sword, its cuts both ways. It proves too much. 
As it has been fully shown the alleged rights under it, for no one 
‘an acquire rights under a void instrument, and it is h»rdly neces- 
sary to add, one will not be heard to complain of an error that does 
not injuriously affect some right of his. Assuming appellants’ hy- 
pothesis to be true, the company or society alone would have the 
right to complain. But it is entirely content, and makes no objec- 
tion whatever to the payment of the money on the ground suggested. 

In any view, appellants have no right to the proceeds of the cer- 
tificate mm question. 
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UNITED STATES CIRCUIT COURT OF CONNECTICUT. 


HEUSSER 
us. 


CONTINENTAL LIFE INS. CO.* 


Where annual dividends are declared by a life insurance company, in accord- 
ance with an established rule, and the acts of the officers show that they 
are payable on certain classes of policies, a subsequent attempt on its part 
to limit the meaning of the vote, and make it at variance with the contem- 
poraneous written rules and the acts of the company, is vain, the attempt 
being evidenced by the erasure of the dividend indorsement from the pre- 
mium notes, and the company will be liable for the amount of the dividends 
so erased. 

The oftice of a renewal of a life insurance is to prevent discontinuance or for- 
feiture; and the word ‘ renewed,” in the vote of the directors of an insur- 
ance company granting dividends upon certain policies answering this 
description, includes participating, limited-payment policies, which have 
been prevented from forfeiture prior to the passage of the dividend. 


Cuaries J. Coir, for Plaintiff. 
Cuartes E. Perxins, for Defendant. 


Surpmay, J. 

This is an action at law which was tried by the court, the parties 
having, by a duly signed, written stipulation, waived atrial by jury. 
The facts which are found to have been proved, and to be true, are 
the following :— 

On April 4, 1867, in consideration, among other things, of the 
annual premium of $386.90 in hand paid, and to be paid, to the de- 
fendant by Susan Heusser, the wife of the plaintiff, on or before the 
fourth day of April in each and every year, during the term of fifteen 
years, the defendant, a life insurance company duly incorporated 





* Decision rendered May 12, 1884. From Federal Reporter. 





1885. | Heusser vs. Continental Life Ins. Co. 203 


and located in Hartford, Connecticut, made its policy of insurance 
in writing, and thereby assured the life of the plaintiff, now of Syra- 
cuse, New York, in the amount of $5,000. In and by said policy of 
insurance, it was agreed that if, after the receipt by said company of 
not less than two annual premiums, default should be made in the 
payment of any subsequent premium, said policy should then be 
binding on said company for as many fifteenth parts of the sum 
originally insured as there should have been complete annual premi- 
ums paid, without subjecting the assured to any subsequent charge, 
and that if the plaintiff should survive until April 4, 1882, the amount 
insured should be paid to him, deducting therefrom all his indebted- 
ness to the company, if any, then existing. Five consecutive annual 
premiums were paid by Susan Heusser to the defendant upon said 
policy. Said payments of premium ceased on April 4, 1871. On 
April 4, 1882, Henry Heusser was, and still is living. One half of 
each annual premium was paid in cash, and one half was paid by 
note of Henry Heusser, the interest being paid in advance. On 
April 4, 1882, the defendant held, and still holds, four of said notes, 
each for $193.45, and dated on April 4th, in the years 1867, 1868, 
1869, and 1870, respectively, each payable twelve months after date to 
the order of the defendant, with interest, and each having been given 
for one half of the premiums which were payable at the respective 
dates of said notes. On the first note, the following indorsement had 
been made, dated April 4, 1872: “ Received on the within note one 
hundred and thirty-five 75-100 dollars, dividend.” On the second 
note, the same indorsement had been made, dated April 4, 1873. On 
the third note, the following indorsement had been made, dated April 
4, 1874: “Received on the within note thirty 20-100 dollars dividend.” 
Each one of said indorsements was, in 1880, erased by lines drawn 
through them, respectively, by the secretary of the company, who 
also added the words, “‘Error—no dividend.” This was done with 
the knowledge and approval of the directors. These indorsements 
were made by the direction or under the instructions of the presi- 
dent or secretary of the company, in the usual course of business, 
and, as was supposed, by authority of the following votes of the 
directors of said company, the first having been passed February 6, 
1871, the second cn February 19, 1872, and the third on December, 
2, 1873 :— 

“ Voted, that a dividend from the surplus of the company of 50 
per cent upon life policies entitled to participate in the profits which 
were issued prior to January 1, 1869, and of 40 per cent upon en- 
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dowment policies of the same year, be declared and made payable, 
in accordance with the rules of the company, upon premiums paid 
in 1868, when renewed previous to January 1, 1873.” 

“ Voted, that a dividend from the surplus of the company of 50 
per cent upon life policies entitled to participate in the profits, which 
were issued prior to January 1, 1870, and of 40 per cent upon en- 
dowment policies of the same year, be declared and made payable, 
in accordance with the rules of the company, upon premiums paid in 
1869, when renewed previous to January 1, 1874.” 

“ Voted, that a dividend be, and hereby is, declared to those policy- 
holders entitled to participate in the profits of the company, payable 
January 1st next, and thereafter during the year ending December 
31, 1874, as the several policies may be renewed, in accordance with 
the contribution of each to the surplus, using the following assump- 
tion. * * *” 

Indorsements like those made upon the notes in question were 
made, when the interest was paid, and not otherwise, upon all pre- 
mium notes upon this class of endowment, non-forfeitable, participat- 
ing policies, which had lapsed in part, but which were existing 
policies at the time the indorsements were made, and which, in other 
respects, were included within the provisions of said respective votes. 
If the interest was not paid upon a note, no indorsement was made. 
About 40 per cent of such notes received the indorsement in 1872 
and in 1873, and a much less proportion in 1874. There was no 
difference in the policies pertaining to the notes which received and 
which did not receive the indorsement, except that in the former 
vase the interest had been paid upon the notes, and in the latter it 
had not been paid. Similar erasures were made by the secretary, 
after the year 1880, upon all similarly indorsed premium notes be- 
longing to this class of policies, when the policies upon which the 
notes were given matured and became payable. 

The following statement was contained m the prospectus of the 
defendant, which was prepared by the secretary of the company in 
1868, and was circulated among the agents and policy-holders :— 

“On all participating policies dividends will be paid «annually, 
commencing four years after the payment of the first premium, 
although when credit is given for part of the premium they are 
practically available in advance, lessening each annual payment. 
They will be paid in cash when the full premium is paid in eash, or 
applied to cancel the notes of those who elect to have credit for one 
half; and, in the settlement of a policy, a dividend will be allowed on 
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each premium’ which has been in possession of the company for a 
full year, and on which no dividend has been paid. 

“Dividends based upon the rate paid will cease when they equal 
the payments in number; if based upon the ordinary life rate, they 
will continue during life; and if on the endowment rate, during the 
existence of the policy. Ifthe annual premiums on limited-payment 
policies are discontinued before the specified number have been 
paid, the dividends thereafter will be based on the continued rate for 
the same kind of insurance and will continue until the number of 
dividends equals the number of annual premiums paid.” 

The first of said paragraphs was repeated in another circular, 
which was prepared by the company for distribution and was circu- 
lated. The dividends of 1872 and 1873 were computed according to 
the rule stated in the first part of the third paragraph. These three 
paragraphs contained the company’s regulations or rules prescribed 
for the management of dividends, and the practice of the company 
continued to be in accordance therewith, at least until 1876. The 
amount of dividends which were paid during the years 1872, 1873, 
and 1874, and which included the indorsements in question, was 
annually reported to the stockholders of the company. It is ad- 
mitted that one other and subsequent dividend of $31.21 was prop- 
erly indorsed upon the fourth note. The interest upon the amount 
of the notes, as they were diminished by all said indorsements, was 
demanded by the secretary after said erasure, the circular stating 
the amount of the notes to be $440.86 and was paid tw April 4, 1882. 
This fact isnot material upon the construction of the said three votes, 
and was not admitted for that purpose. 

The only question in the case is whether the amount of the three 
erased indorsements should be deducted from the amount claimed 
by the defendant to have been due upon said notes on April 4, 1882. 
This question depends upon the construction to be given to the 
word “ renewed ” in the three votes which have been quoted. For 
example, in the vote of February, 1871, the dividend is declared 
upon premiums paid in 1868, when the policies are “ renewed ” pre- 
vious to January 1, 1873. The defendant says that this language 
can refer only to policies which are renewed or prevented from for- 
feiture by the payment of a premium, and, as a non-forfeitable en- 
dowment policy, which had lapsed pro rata, but which was a paid-up 
policy for a portion of the amount originally assured, was not con- 
tinued in force or prevented from forfeiture by the payment of an 
annual premium ; that the word “renewed ” did not apply to such a 
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policy. The plaintiff insists that no such literal meaning is to be 
given to the language, but that the vote is to be construed in har- 
mony with the contemporaneous written rules of the company, and 
that the contemporaneous acts of the company, in accordance with 
the rules, should have an influence in determining what was meant 
by the votes. 

It certainly appears from the printed prospectus that a dividend 
was promised to be allowed in the settlement of a policy upon each 
premium which had been in the possession of the company for a 
year ; and that, notwithstanding annual premiums on limited-pay- 
ment policies had been discontinued before the specified number 
had been paid, it was understood that dividends thereafter, based on 
the continued rate for that kind of insurance, would continue until 
the number of dividends equaled the number of annual premiums 
paid. This rule declares the intended practice of the company. If 
the vote is to be construed as confined to policies which are pre- 
vented from forfeiture by the prompt payment of an annuai pre- 
maium, such a construction would not be in harmony with the rule of 
the company, and would also be contrary to its uniform practice when 
the interest upon the premium notes had been paid. Annual divi- 
dends were declared in accordance with the rule, and the officers 
showed by their acts that the intent of the votes was to make the 
dividends applicable to this policy and to all others in like cireum- 
stances. The attempt of the company in erasing these indorsements 
was to place, in 1880, for its own advantage, a limited meaning upon 
the language of the votes of 1871, 1872, and 1873, when such mean- 
ing was at variance with the contemporaneous written rules and with 
the contemporaneous acts of the company. 

The office of a “renewal,” as it is termed, of a life policy is to pre- 
vent discontinuance or forfeiture, and by the word “renewed,” the 
respective votes meant to include, and did include, participating, lim- 
ited-payment policies which had been prevented from forfeiture prior 
to the dates respectively mentioned. 


Let judgment be entered for the plaintiff for $1,225.80, with inter- 
est from April 4, 1882. 
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SUPREME COURT OF MICHIGAN. 


SCHMIDT 
us. 


MUT. CITY & VILLAGE FIRE INS. CO.* 


The building was estimated in the application, which was a warranty, to be 
worth $550. The charter, which was part of the contract, allowed only 
three fourths of the value to be paid. The insurance was for $400. The 
actual value, as found by the jury, was $366.66. 

Held, That there was not an over-valuation which would work a forfeiture. 

The insured may recover for personal property not included in proofs, if he has 
done nothing prejudicial to such recovely in connection with the proofs. 


KE. M. Pumpron (Ciarp & Brinvemayn, of Counsel), for Plaintiff: 
O. W. Coormper and Epwarp Bacon, for Defendant and Appellant. 


CHAMPLIN, J. 

Plaintiff insured his house and household furniture, clothing and 
provision therein, in defendant company. The house he valued in 
the application at $500, insured for $400, and the personal property 
was valued in the policy at $400, and insured for $300. The house 
and a portion of its contents were destroyed by fire on the thir- 
teenth, or morning of the fourteenth of January, A. D. 1882. The 
officers of the company seem to have entertained the opinion that 
the house was burned by plaintiff to defraud the company, and 
refusing to pay the loss this suit was brought upon the policy. 
The defendant pleaded the general issue, and gave notice that on 
the trial it would introduce evidence to show that the fire alleged 
in plaintiff's declaration was caused by the fraudulent act of the 

* Opinion filed January 7, 1885. 
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plaintiff, with intent to injure and defraud the defendant. The 
trial resulted in a verdict for plaintiff, and the defendant brings 
the case into this court, and assigns 27 errors. Six of these refer 
to rulings of the court in the admission of testimony, and the 
remainder to alleged error of the court in charging and refusing 
to charge the jury as requested. We consider it unnecessary to 
specify with particularity the errors assigned upon the admission of 
testimony. It is sufficient to say that we have examined them with 
care, and are satisfied that none of them are well taken; and the 
same may be said with respect to those which are based upon the 
charge of the court as given. 

The issue to be tried under the notice given in accordance with 
circuit court rule No. 104 was brought within a narrow compass, as 
matter of defense, after plaintiff had made his case. And we see 
from the record before us that the defendant introduced testimony 
upon the point set up in its notice. Defendant's counsel now claims 
that the building was over-valued in the application and policy, as 
shown by the testimony of actual value produced upon the trial, and 
that such over-valuation constituted a warranty, and, if not correct, 
avoided the policy. The application states the estimated value at 
$550, and the insurance applied for $400, and it was insured upon 
the latter basis. It also states that the application is to be deemed 
a warranty of the facts stated therein, and a part of the contract of 
insurance. The charter and by-laws are also made a part of the 
contract of insurance. Section 18 of the charter reads as follows: 
“See. 18. This company will pay three fourths of the actual value of 
the buildings at the time of burning, and also three fourths of the 
cash value of personal property insured or of the damage done 
thereto, provided they are insured to that amount. But if the 
insurance is equal to or greater than the actual value of the insured 
property, the insured will not be entitled to more than the said 
three fourths of the actual value, as determined by the board of 
directors.” 

Construing the application and this section of the charter together 
as part of one contract, it is not perceived how any over-valuation 
can become material. The charter guards against over-valuation, by 
providing in such case the company shall only pay three fourths of 
the actual value at the time of the loss, not that it shall be entirely 
exonerated from payment. The only clause with reference to forfeit- 
ure is at the close of section 10 of the by-laws, which reads: “If 
there be any fraud or false swearing, with fraudulent intent, the 
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claimant shall forfeit all claims by virtue of the policy for such loss.” 
This refers to representations required to be made in that section 
after a loss has occurred, and with reference thereto. The testi- 
mony as to actual value ranged from $150 to $500, and counsel for 
defendant submitted a question to the jury to find the actual value 
at the time of the fire, and in answer they found it to have been 
$366.66. If the policy had contained provisions to the effect that 
over-insurance would render it void, it would seem like splitting 
hairs to say that a man’s judgment of the value of his building 
which fell $33.34 short of that placed upon it by the verdict of a 
jury, based upon the judgment of several witnesses, constituted a 
breach of warranty of value. Besides, this statement of value was 
made by the plaintiff in September, 1879, and there may have been, 
and very likely was, some depreciation in value at the time it was 
burned, in January, 1882. 

The defendant’s counsel requested the court to instruct the jury 
as follows : (1) In this cause it is not necessary for the defendant to 
prove the plaintiffs fraudulent act beyond reasonable doubt ; there 
is no need of more than a preponderance of evidence. (2) In this 
cause the jury ought to find for the defendant on any issue where 
there is a preponderance of evidence in favor of the defendant. 
(3) The estimated value set down in the application signed by Fred- 
erick Schmidt are his estimates and not the estimates of the defend- 
ant. (4) No estimate of value set down in the application signed by 
the plaintiff is, by virtue of said application, any more than the 
plaintiff's own estimate. (5) The plaintiff cannot recover in this 
action more than three fourths of what, at the time of the fire, was 
the cash value, or so much of the insured property as was burned. 
(6) The defendant is not estopped by any valuation of the insured 
property, set down in the policy or application, from showing its 
actual value at the time of the fire by any legal evidence. (7) The 
méasure of value which must govern in this case is the fair market 
value at the time of the fire. (8) The jury are to determine the 
value of property in this case according to the fair market value at 
the time of the fire. (9) No valuation at the date of the issuing of 
the policy is to govern in this case. (10) The charter and by-laws 
printed in the policy are a part of the contract of insurance in this 
case, and the plaintiff is bound thereby. (11) This is a civil and 
not a criminal case, and the rule of evidence in this case differs 
from the rule in a criminal case in this: that in a criminal case guilt 
must be proved beyond any reasonable doubt, but in this case it is 
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sufficient to prove by a preponderance of evidence only the fraudu- 
lent act of the defendant alleged in the notice adjoined to the plea. 
(12) The plaintiff cannot recover unless he has proved by a prepon- 
derance of evidence that he has used due diligence to save; all 
property exposed to loss at the time of the fire. (13) The plaintiff 
cannot recover if it appears by the preponderance of evidence that, 
at the time of the fire, the plaintiff did not use due diligence to save 
all property exposed to loss at the time of the fire. (14) In this 
case, mere neglect of duty to use due diligence, to savé all of the 
insured property exposed, can defeat the plaintiffs right to recover 
anything. (15) The defendant is a mutual company ; the plaintiff 
was a,member of the company, and by the contract of insurance in 
this case, was bound to comply with all that the same required of 
him. (16) The charter and by-laws in this case form part of a 
special contract between the parties. (17) If the jury find that the 
plaintiff, in presenting his claim to the defendant, was guilty of any 
fraud or false swearing, with fraudulent intent, then the plaintift 
cannot recover anything in this suit. (18) In this case the plaintiff, 
by false swearing with fraudulent intent, can forfeit his claim to any 
recovery. (19) In this case the plaintiff can by fraud forfeit his 
claim to any recovery. (20) The plaintiff is estopped by his proof 
of loss, and cannot recover in this action for any article or articles of 
personal property not mentioned in his proof of loss. (21) If the 
house accidentally caught on fire, and the plaintiff, when he could 
thereafter have had the fire out by the exercise of ordinary dili- 
gence, fraudulently contrived or allowed the house to be destroyed 
by fire, and fraudulently desisted from the exercise of ordinary dili- 
gence, the plaintiff cannot recover. (22) As to the personal prop- 
erty burned, the plaintiff can recover for the same no more than 
three quarters of the cash value thereof at the time of the fire. The 
cash value in the charter means the cash value in the market at the 
time of the fire. 

All of which were granted and given to the jury excepting the 
following : “The plaintiff is estopped by his proof of loss, and cannot 
recover in this action for any article or articles of personal property 
not mentioned in his proofs of loss.” To the refusal to give this 
request defendant duly excepted, and has assigned error thereon. 
There is hardly room for the doctrine of estoppel to apply for the 
cause stated in the request. A person is estopped to show the 
existence of a fact when, by his act, declarations, or conduct, it is 
against conscience that he should be permitted to show the truth. 
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In order to preclude the party, the opposite party must have done 

some act or changed his situation in reliance upon the statement or 

conduct of the party to be estopped. But the defendant has done 

nothing upon the faith of the proofs of loss by which they would 

be prejudiced if some articles were proven on the trial to have been 

lost, which were not enumerated in the proofs of loss made out and 

forwarded to the company. The ruling of the circuit court was 

correct. The jury have passed upon the testimony in the case unde r 
proper instructions from the court, and the judgment based upon 

their verdict must be affirmed. 


The other justices concurred. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT, NEW YORK. 


EDWARDS 
US. 


TRAVELERS LIFE INS. CO.* 


Death resulting from poison taken by mistake is not within the provision of 
a policy, that it should be void in case of death ‘‘ by suicide, whether the 
act be voluntary or involuntary.”’ 

Where a receipt is offered in evidence without the policy, which, however, was 
subsequently offered, the mistake, if any, was cured. 

Where the plaintiff is misled by the defendant in regard to furnishing of 
proofs, and no objections were made to their tardiness when received, the 
company cannot set up that they were too late at the trial. 


Wriuiam N. Coaswett, for Plaintiff. 
Henry M. Fretp, for Defendant. 


Motion for new trial. 
Coxe, J. 


This action is upon a policy of life insurance. At the January 
circuit the plaintiff had a verdict. The defendant now moves for a 
new trial. On the trial, the principal contention had reference to 
the defense of suicide. The defendant succeeded in proving that 
the insured died in circumstances peculiar and suspicious in many 
of their aspects. The precise cause of death was left to conjecture. 
Stated as strongly for the defendant as the evidence warrants, the 
facts were, perhaps, sufficient, had the jury adopted the defendant's 
theory, to justify them in the presumption that the insured took his 


* Decision rendered June 27, 1884. 
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own life. They did not so find, and their verdict must be regarded 
as conclusive upon this issue. 

It is insisted that the court should have charged, ‘as requested, 
that the evidence was clear and positive that the insured committed 
suicide. I cannot adopt this view. The evidence was not clear and 
positive. The insured might have died from the effects of poison, 
and he might have died from apoplexy produced by excessive heat. 
Defendants proved that ninety-six hours after death prussic acid was 
found in his stomach. Whether there was enough to produce death 
could only be presumed. No quantitative test was made. Assum- 
ing, however, that he died from prussic acid poisoning, there was no 
evidence as to how it was taken or that it was taken knowingly. 
But it is argued that whether taken ignorantly or designecly is 
wholly immaterial, and that the court fell into error in charging the 
jury that in order to reach a verdict for defendant they must find 
not only that there was poison sufficient to cause death, but also that 
the insured took it knowingly and not by mistake. No authority is 
produced sustaining this position, which seems wholly at variance 
with justice and common sense. Test it by an illustration. A 
sportsman is shot to death by the accidental discharge of his own 
fowling-piece ; a woodman is killed by the premature fall of a tree 
which he himself has felled ; an infectious cut from his own scalpel 
causes the death of an anatomist. Strictly speaking, each dies by 
his own hand, but can it be seriously maintained that a life policy 
providing that it shall be void if the insured “shall die by suicide, 
whether the act be voluntary or involuntary,” would be avoided in 
such circumstances? No court has yet enunciated a doctrine so 
untenable, and it is believed never will. Life insurance is intended 
to cover just such risks ; its chief benefits are found in cases of sud- 
den death. But the precise question was determined iby the court 
of appeals of this State in Penfold vs. Universal Life Ins. Co., 85 N. 
Y., 317. 

The plaintiff offered in evidence a receipt for the first annual 
premium, but, relying on certain admissions of the answer, did not 
produce the policy of insurance. Defendant objected to the receipt 
unless read in connection with the policy, and the refusal of the 
court to so rule is alleged as error. The answer is twofold : First, 
it was not incumbent on the plaintiff under the pleadings to produce 
the policy ; and, second, the question at best relates only to the or- 
der of proof, and as the policy was subsequently offered and the jury 
properly instructed as to the burden of proof, the mistake was cured, 
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assuming that there was a mistake. A new trial will hardly be 
granted because the defendant offered in evidence a paper which 
the plaintiff should have offered. 

It is also argued that there was a fraudulent concealment of certain 
facts by the plaintiff, and that the court should have so declared. 
Regarding this proposition, it is sufficient to say that all the evidence 
there was upon this subject, and there was but little, was submitted 
to the jury with instructions as favorable to the defendant as it 
could fairly ask. 

The other defenses are of a formal and technical character, and 
relate to the alleged failure of the plaintiff to give immediate notice 
in writing of the death of the insured, and to furnish proofs of death 
in accordance with the strict letter of the contract. No attempt 
will be made to conceal the fact that such defenses do not commend 
themselves to the court. They in no way involve the merits, and it 
is not easy to see how the omissions referred to injured the defend- 
ant or impaired any of its rights. True, the parties entered under- 
standingly into the agreement, and if the court is clearly satisfied 
that it has been violated, even in an apparently unimportant partic- 
ular, it should so say. But, where a life insurance company seeks 
to avoid the sacred obligation which it has assumed, because, for in- 
stance, a fact is communicated to it orally instead of in writing, the 
court should be very sure of the rectitude of such a defense before 
permitting it to succeed. These policies are prepared with great 
care by those in the companies’ employ, they are surrounded by 
agreements and warranties innumerable—a labyrinth of conditions, 
where one heedless or uninformed may easily go astray. To con- 
strue them narrowly and illiberally is not the poliey of the courts. 
A strict construction would often work injustice to both parties alike. 
To the insured, by permitting non-essentials to defeat an equitable 
claim ; to the insurer, by shaking the confidence of the people in 
the system of life insurance. 

The condition here alleged to have been violated is in these words: 
“That in the event of the death of the person insured, then the 
party assured, or his or her legal representatives, shall give immedi- 
ate notice, in writing, to the company, at Hartford, Connecticut, 
stating the time, place and cause of death, and shall within seven 
months thereafter, by direct and reliable evidence, furnish the com- 
pany with proofs of the same, giving full particulars, without fraud 
or concealment of any kind.” 

The facts are as follows :— 
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The insured died June 19, 1882. A day or two afterwards E. M. 
Phillips, who is described in the receipt referred to as “ agent of this 
company at Southbridge, Massachusetts,” met one of the family of 
the deceased on the street, informed him that he was going to Hart- 
ford, and would give the company the requisite notice and procure 
the necessary blanks for the proofs of death. He did go to Hart- 
ford on or about the twenty-first of June, saw the secretary of the 
company, gave him notice of the death, stating all the particulars 
which he then knew, and obtained the blank proofs. On his return, 
he handed the blanks to one of the plaintiff's representatives, saying 
at the time, “When you get them completed I want you to return 
them to me.” They were filled out and delivered to him July 3, 
1882. He retained them for several months and then returned 
them to a brother of the plaintiff saying that they were incomplete, 
and demanded additional information. On the twenty-ninth of Jan- 
uary, 1883, they were again delivered to Phillips, and by him sent 
to the company on or about the seventh of February. The com- 
pany, in acknowledging the receipt of the proofs, made no objection 
that they were received too late and retained them in its possession; 
they were produced on the trial by the defendant’s counsel. 

It must be held that, if the plaintiff has not followed the contract 
literally in these particulars, it was because she was misled by the 
course of defendant, and that the defendant is not now in a position 
to take advantage of the plaintiff's omissions, having waived a strict 
performance of the contract. 

I have examined other exceptions argued, but do not think any of 
them well taken. 


The motion for a new trial is denied. 





Report of Decisions. [-Yarch, 


SUPREME COURT OF MICHIGAN. 


Error to Mason. 


SHACKELTON 
US. 


SUN FIRE OFFICE.* 


After the premises had been vacated by the tenant, the owner desiring to oc- 
cupy them, moved in her furniture, and proceeded to clean them while 
stopping near by, but being called away temporarily on business, she placed 
them in charge of one who had an interest in them, and they were burned 
during her absence. 


Held, That the house was not vacant within the meaning of the policy. 


J. B. McManon, for Plaintiff. 
Hammonp & Barxwortn, for Defendant and Appellant. 


Cootry, C. J. 


The plaintiff sues as assignee of a policy of insurance issued by 
the defendant to Emma Norton, and insuring her against loss or 
damage by fire or by lightning, to the amount of $400, on her frame 
dwelling-house in Ludington, described in the policy as occupied by 
a tenant. One of the conditions of the policy was that “ this policy 
shall become void unless consent in writing is indorsed hereon by or 
on behalf of the society, if any building hereby insured be or be- 
come vacant or unoccupied for the purpose indicated in this con- 
tract, or become occupied in whole or in part for other and more 
hazardous purposes than those indicated in this contract.” Upon 
this condition the present controversy arises. The policy bore date 


* Opinion filed November 19, 1884. 
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May 7, 1883, and was for one year. The insured testified on the 
trial that her tenant left the house June 19, 1883. She was glad of 
this, because she wanted to occupy the house herself. She immedi- 
ately moved her things into it ; her furniture and all the goods she 
had. She was there in the house, occupied it, and expected to make 
it her home. She was getting ready, cleaning up, and doing all she 
could ; her husband was sick, and she could only clean a little at a 
time, as she could not leave her husband long. On June 20th, she 
started to take her husband to the dispensary at Chicago, and was 
gone not to exceed three days. She then stayed at home five or six 
days, leaving her things in the house all the while, but not staying 
there nights. Her father lived about 40 rods away, and she stayed 
nights and took meals at his residence. The witness also had work 
done in the garden attached to the house. Some five or six days 
after her return from Chicago witness went away to canvass for 
certain goods which she sold, and which were principally hair-work. 
She went for this purpose into northeastern Michigan, and the 
house was burned July 4, 1883, before her return. On going away 
she put the premises in charge of Mr. Shackelton, who had an inter- 
est in them. 

Upon this evidence, and some other not material to be here men- 
tioned, the trial judge instructed the jury that “if a man insures his 
dwelling-house and lives therein at the time, and contracts not to 
let the building become vacant and unoccupied, he cannot, as a 
matter of fact, vacate it, absolutely leave it in that condition, and 
recover on a policy in case of loss. But if he goes off temporarily 
on business or matters for his own benefit, or otherwise—tempora- 
rily, merely, with the intention of coming back to his place and 
there living, and with no intention of abandoning the place—the 
contract will not be vitiated by that kind of a transaction. And had 
the tenant in this case gone away on temporary business before he 
surrendered up the premises to this Mrs. Norton, and had the fire 
occurred while the tenant occupied it, there would be no question 
but that the company would be responsible for the loss if the going 
away was merely temporary, with the intention of coming back and 
making it the home of the tenant. I think, in this case, gentlemen, 
if you are satisfied by a fair preponderance of the evidence in this 
case, or are clearly convinced that Mrs Norton put her things into 
that building with the intention of making it her home and her resi- 
dence, as a matter of fact ; didn’t live in it in person before the fire, 
but after placing those things in she went away on mere temporary 
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business, with the intention in her mind to come back and live there 
—that the premises would not be unoccupied and vacant within the 
meaning of this policy, and that the company would be responsible 
for the loss. She must, of course, have placed her goods in that 
building with the intention in her mind to make it her residence— 
to make it her home ; and must have gone away on business—tem- 
porarily gone away, simply for a temporary purpose ; not perma- 
nently ; not with the idea of abandoning the place. If she went 
away temporarily, to be gone a few weeks or a few days on business 
of her own, with the intention of coming back and living there, I do 
not think the policy is vitiated, and I think the plaintiff in this cause, 
who sues as assignee of the policy, can recover in the case, if you so 
find.” 

The jury, upon this instruction, returned a verdict for the plaintiff, 
and the defendant assigns error. The only question is whether the 
instruction of the judge can be supported. We have concluded, 
after some hesitation, that the instruction should be sustained. 
There is no doubt that if the insured had actually begun living in 
the house before her departure on business the temporary absence 
would not have effected the policy. In contemplation of law her oc- 
cupation of the house would have been continuous. Stupetski vs. 
Transatlantic Fire Ins. Co., 43 Mich., 373 ; s.c., 5 N. W. Rep., 401 ; 
Cummins vs. Agricultural Ins. Co., 67 N. Y., 260 ; Herrman vs. Mer- 
chants’ Ins. Co., 81 N. Y., 184; Phoenix Ins. Co. vs. Tucker, 92 IIL, 
64 ; Dennison vs. Phoenix Ins. Co., 52 Iowa, 457; 5. c, 3 N. W. 
Rep., 500. The only question, then, is whether the fact that for the 
few days she remained at home before starting on the business trip 
she did not sleep in the house or take her meals there should make 
any difference. Under the circumstances we think not. The insured 
had taken possession of the house, as the jury must have found, for 
the purposes of permanent occupancy. She had moved in her house- 
hold furniture and other goods, and was cleaning and doing other 
work preliminary to living there in person. Nothing, apparently, 
was wanting to complete personal possession, except that she lodged 
and took her meals at her father’s, a few rods off. Those facts were 
not conclusive against her occupancy. It could not be justly 
claimed, we think, that if a family, for the purposes of cleaning and 
interior decoration, were thus to sleep and take meals at a neigh- 
bor’s, while busy in the house in working hours, they would in doing 
so vacate the house. But the case of such a family would be analo- 
gous to that of the party insured in this case. 
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Cases are cited and relied upon on the part of the defense which 
we think are distinguishable on their facts. Wustum vs. City Fire 
Ins. Co., 15 Wis., 138, was the case of a policy of insurance which, by 
its terms, required unoccupied property to be insured as such. The 
building insured was not occupied, but was not insured as unoccu- 
pied, and the policy was held inoperative for that reason. In Ash- 
worth vs. Builders’ ete. Ins. Co., 112 Mass., 422, it was decided that 
merely using a house for the purpose of taking meals in it was not 
occupancy within the meaning of an insurance policy. “ Occu- 
pancy,” it was said, “implies an actual use of the house as a dwel- 
ling place.” “The insurer has a right, by the terms of the policy, to 
the care and supervision which is involved in such an occupancy.” 
This, we think, is true ; but, as we have seen, it does not follow that 
the presence of the occupant in the building should be continuous 
and uninterrupted. The necessity for temporary absence on busi- 
ness, or for family convenience or pleasure, is recognized, :nd the 
insured is understood to contemplate an assent to them. 

In Corrigan vs. Connecticut Fire Ins. Co., 122 Mass., 298, the 
question was whether a tenant who had occupied a house, but had 
moved with his family out of it and was taking his meals elsewhere, 
could be said to be occupying it merely because some of his furni- 
ture remained in it, and he had surrendered the key. It was very 
properly held he could not. Herrman vs. Adriatic Fire Ins. Co., 85 
N. Y., 162, was still more unlike the present case, and calls for no 
comment. 

It is suggested, on the part of the defense, that the vacating of the 
house by the tenant of itself put an end to the policy ; but there is 
no force to the suggestion. The policy did not require a continu- 
ance of possession by the person then occupying, and Mrs. Norton’s 
possession began when the other terminated, and was for the same 
purpose, namely, for a dwelling. 


The judgment must be affirmed. 


(The other justices concurred.) 
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SUPREME COURT OF ILLINOIS. 


SepTemMBer Term, 1884. 


Appeal from the Appellate Court of the Fourth District. 


COVENANT MUT. BENEFIT ASS’N 
vs. 


LAURA HOFFMAN erat. 


A benetit certificate was payable to wife and children, or in the event of their 
death to his legal heirs. Suit was instituted in behalf of wife and five 
children; while pending one child died. 

Held, That judgment for the whole amount was properly rendered in favor of 
the wife and four surviving children. 

Questions of fraud in procuring the certificate or as to the amount of recovery 
dependent upon contlicting testimony cannot be reviewed by an appellate 
court. 


Proofs of death are proper to'show that the cause of death was not among 
those excluded by the policy. and it was no error to refuse to instruct that 
they are not evidence of what disease the insured died, and cannot be con- 
sidered for that purpose. But it would not have been improper to instruct 
that the proofs were no evidence as to the special cause of death therein 
alleged, if so requested. 


McKenzie & Carxins, for Appellant, Cite : Snell vs. Deland, 43 ILL, 
335 ; Murphy vs. Orr, 32 id., 489 ; 1 Chitty Pleading, 20 ; Continental 
Life Ins. Co. vs. Palmer, 42 Conn., 60 ; Davis vs. Wannamaker, 2 
Col., 637. 

Hay and Knuispex, for Appellees, Cite : 1 Chitty Pleading, 19 ; Bost- 
wick vs. Williams, 40 Ill, 113 ; Hartfort Fire Ins. Co. vs. Davenport, 
37 Mich., 609 ; Northup vs. Phillips, 99 Tl., 449. 


Scort, J. 
This suit was brought on a “certificate of membership ” in the 
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Coverant Mutual Benefit Association of Illinois. It was issued to 
Peter Hoffman, since deceased, in consideration of the sum of ten 
dollars (membership fee) paid in hand, and of the payment of such 
amount for mortuary assessments, expenses and collection costs as 
should be required of him, in accordance with the condition in the 
certificate expressed. It was provided that upon due notice of the 
death of the holder of the certificate being filed with the secretary 
of the association, showing the member had in all respects com- 
plied with the conditions ot the certificate, an assessment would be 
levied upon all the members holding certificates in force at the time 
of the death of such member, for the full amount named in their 
respective certificates; and the sum so collected on such assess- 
ments, less all amounts which might be added for expenses and col- 
lection costs, the acsociation agreed by the certificate to pay, or 
cause to be paid, as a benefit to his wife, Laura Hoffman, and 
children equally, or in the event of their prior death, to the legal 
heirs—or devisees of the holder of the certificate, within 90 days 
from the date of the acceptance of evidence .of death ; but in no 
case should the payment under the certificate exceed five thousand 
dollars. A number of conditions were printed on the back of the 
certificate which the member was obligated to observe, and it was 
agreed they should constitute a part of the contract between the 
parties asif they had been inserted in the body of the certificate 
itself. So far as any of these conditions are important i in the present 
decision they will be stated further on, but not otherwise. Across 
the face of the certificate issued to the deceased, was printed in 
large figures, “ $5,000,” which would seem to indicate that was its 
value. At his death Peter Hoffman, to whom the certificate was 
issued, left him surviving his wife Laura Hoffman, and five children, 
in whose names the suit was brought against the association to 
recover $5,000,—the benefit secured to them by the certificate of 
membership issued to the deceased holder. After the suit was 
brought, and before trial, Peter Hoffman, Jr., one of the children, 
died. It appears this child, Peter, was born after the death of the 
husband, which occurred August 2, 1881, and that he died in May, 
1882. His only heirs would be his mother and surviving brothers 
and sisters. After the death of the child Peter, the suit progressed 
in the name of the widow and the four surviving children, and judg- 
ment was rendered in their favor for the full value of the certificate 
of membership, which was $5,000. In no event could any greater 
sum have been recovered had this youngest child survived. 
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It is insisted it was error of law to render judgment in favor of 
the widow and the four surviving children, for the reason the benefit 
secured was to be paid to the widow and the children equally, of 
whom the proof shows there were five when this suit was brought. 
The objection seems to be it was not proper to render judgment for 
the full value of the benefit, or a declaration in favor of the widow 
and four children, with the name of the deceased child omitted. 
It is not perceived there was any error in so rendering the judg- 
ment. There are two views, both of which sustain the action of the 
trial court. First, the benefit was by the certificate, secured to be 
paid to the widow (by name) and children—that is to Laura Hoff- 
man, and to a class of persons designated as children, and to be 
ascertained after the death of the holder of the certificate. At the 
trial it was found, from the proof, there were but four children sur- 
viving. They then constituted all the class embraced in the term 
“ children,” and it was entirely correct to render judgment in their 
favor, as was done. Second, were this not so, the judgment might 
be sustained for another reason. It is provided by the certificate 
that in the event of the prior death of the beneficiaries named, the 
benefit should be paid to the legal heirs or devisees of the holder of 
the certificate. A correct reading of this provision would be: in 
case of the prior death of any one of the class designated to take 
the benefit, the heirs of the holder would take the share of the de- 
ceased party. Here, the plaintiffs were the heirs of the holder, and 
they took the whole benefit, and the judgment in their favor was 
regular and authorized by law. 

The point is made the circuit court erred in overruling the motion 
for a new trial. The argument on this branch of the case might 
have been with great propriety, and doubtless was, addressed to the 
appellate court when the cause was heard in that court. 

Whether the deceased was guilty of fraud in procuring a renewal 
of his membership, or whether the evidence warranted a finding for 
plaintiff, and in the amount found by the verdict, are so exclusively 
questions of fact, the finding of the appellate court touching them 
is conclusive upon this court. They are all controverted questions of 
fact, arising on conflicting testimony, concerning which the statute 
forbids the assignment of any error in this court. 

It is strenuously insisted it was error in the trial court to refuse 
to give the jury the ninth instruction of the series asked by defend- 
ant. It is as follows :— 

“The jury are instructed that the proof of death offered in evi- 
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dence are not evidence of what disease Peter Hoffman may have 
died, and cannot be considered by the jury for that purpose.” 

Recurring to the conditions printed on the back of the certificate, 
it will be seen the benefit was not to become payable if the holder 
died by reason of any act of self-destruction whatever, whether at 
the time of committing the same he was sane or insane. The fifth 
paragraph also contained a number of conditions, the happening of 
any one of which would render the benefit non-payable. It was no 
doubt proper, in making proof of the death of the holder, to show 
he did not come to his death by reason of self-destruction, or by 
reason of doing any other act mentioned in the conditions, and an- 
nexed to the certificate of membership. Stating the disease of 
which the holder died is a satisfactory mode of excluding the 
hypothesis he may have died by self-destruction, or that he had been 
guilty of any other act the doing of which would annul and render 
void the certificate. The “ proofs of death” were proper evidence, 
although, containing as they did, proof of the disease of which the 
holder died, and it was not error in the trial court to refuse the in- 
structions in the form it was asked. 

The principal controversy at the trial seems to have been whether 
the application for the renewal of his membership, as made by the 
deceased, and which it is conceded was a warranty, was false and 
fraudulent. In the proofs it was stated the disease of which the 
holder of the certificate died was pneumonia. There does not seem 
to have been any controversy, he died of some disease of the lungs. 
The conflict in the evidence is as to whether he had disease of the 
lungs or other disease at the time he made application for the re- 
newal of his membership. Had the court been asked to instruct 
the jury the proofs of death were no evidence on that question, no 
doubt it would have done so. But that was not what the court was 
asked to do. 


The judgment of the appellate court must be affirmed. 
Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


Appeal from the Appellate Court for the First District ; heard in that 
Court on writ of error to the Circuit Court of Cook County. 


DANIEL R. BRANT 


Us. 


BENJAMIN E. GALLUP er at* 


Evidence of an oral agreement as to keeping premises insured is not admissible 
to vary terms of a mortgage. 


Nature of evidence as to amount involved, motives, proof of inducement. 

Relevancy of instructions. 

A loan agent’s opinion expressed as to his duty in keeping mortgaged property 
insured, will not render him liable. 

A party is not entitled to damages for breach of contract in failing to insure 
where he had notice and might have insured himself. The assumption of 
such duty by the owner releases the party agreeing to insure. Only nomi- 
nal damages are recoverable for failure to insure where no harm resulted, 
and no recovery can be had after five years. 


Mr. J. Lyte Kina, for Appellant. 
Messrs. Pappock & Atpis and Mr. Emery A. Storrs, for Appellees. 


(Abstract «of Opinion.) 
Watker, J. 

Tn an action for breach of an agreement to keep insured a build- 
ing of the insurable value of $125,000, which was burned, and 
whereby the owner lost that sum, when the evidence in the record 
showed the value of the property, it was held, that an appeal laid 
from the final judgment of the appellate court, affirming a judgment 
for the defendants to this court. 





* Opinion filed at Ottawa, January 22, 1885. From Chicago Legal News. 
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In an action to recover damages from the breach of a contract to 
insure, and keep insured, a theater building during the life of a 
mortgage, given on the same by the owner, the appellate court af- 
firmed the judgment for the defendants. On application by the 
plaintiff for an appeal, a motion was made for a certificate of that 
court, finding the amount involved, and the plaintiff, in support of 
his motion, filed his affidavit, stating that his claim was for $125,000 
for the breach of the agreement to insure. Held, That this court 
might look to such affidavit as showing the amount in controversy, 
as well as to other evidence of the value of the property appearing 
in the record. 

Where a party’s letters to one, not a party to the suit, are given in 
evidence against him, to disprove the existence of the contract 
claimed by him, he may show the circumstances under which they 
were written, but he cannot testify generally as to his intentions or 
purpose in writing them, and thereby avoid their effect as a state- 
ment or declaration of the facts contained in them. 

Although some of the instructions given may be irrelevant to the 
issues involved, and others may not be precisely accurate, yet if they 
are not such as to mislead the jury to the injury of the other party, 
this court will not reverse the judgment. 

In an action by the owner of a building burned, against certain 
loan agents, to recover damages for a breach of a contract on their 
part to insure the building, his mortgage securing the loan providing 
he should keep the property insured, the court instructed the jury 
that any unwritten agreement made at the time of the execution of 
the mortgage, or just preceding, between the owner and the mort- 
gagee, or the owner and the agents, that the mortgagee would him- 
self keep the property insured, was inconsistent with the clause in 
the mortgage, and would have been unavailable as a defense to a 
suit to foreclose the mortgage, and that no benefit could accrue to 
the owner from such pretended agreement. Held, That the matter 
stated in the instruction, except the last clause, was wholly foreign to 
every issue in the case, but being a mere abstract proposition, could 
not have misled the jury. 

Where a party asked, and the court gave twenty-five instructions, 
some of them lengthy, and some in whole or in part repetitions, and 
others irrelevant and obscure; Held, That it would have been proper 
if the court had reconstructed them, so as to free them from redund- 
ancy and verbiage, and all foreign matter, and reduced them to a 
few clear and perspicuous legal propositions upon which the case 
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turned. Proper practice would require the court to refuse all but 
one instruction when they repeat the same proposition. 

Where a plaintiff in his declaration alleges the making of a mort- 
gage by him to secure a loan with an insurance clause, as induce- 
ment to the making of a contract with the agents of the mortgagee 
to insure the property, such inducement must be proved as alleged. 

Where a party gives a mortgage for a loan, containing a clause re- 
quiring him to keep the buildings insured, the assurance of the loan 
agents to him that such clause required the mortgagee or the loan 
agents, as the agents of the latter, to effect the insurance for him, 
will not constitute a contract between the mortgagee and the agents 
for them to effect the insurance ; and in an action by the mortgagor, 
after a loss by fire, against the agents to recover for a breach, an al- 
leged contract to insure for the plaintiff, it is not error to instruct 
the jury that such an agreement is inconsistent with the insurance 
clause in the mortgage, and constituted no defense to a foreclosure 
of the mortgage. Such instruction is simply irrelevant. 

The expression of an opinion by one of two loan agents effecting a 
loan on mortgage security, as to the meaning of an insurance clause 
in the mortgage, as that it required them or their principal, the 
mortgagee, to effect an insurance, cannot operate to render such 
agents liable for a failure to insure the property. That can be done 
only by an agreement to insure, entered into between the parties, 
understood and intended by them to be binding. 

Where a party gives a mortgage to secure a loan in which he 
covenants to keep the property insured, a verbal contract entered 
into at the same time with the agents effecting the loan, to keep the 
property insured for the mortgagor, is not inconsistent with the in- 
surance clause in the mortgage. Fut an agreement that the mort- 
gagee or his agents will perform the duty imposed by the covenant 
on the mortgagor, would be inconsistent with the covenant, and not 
binding. A mere verbal agreement or understanding cannot change 
or abrogate a party’s covenant by deed. 

If the evidence fails to establish the contract declared on, the 
plaintiff cannot recover, and there is no error in so instructing the 
jury. 

A party is not entitled to recover damages for a breach of a con- 
tract which he might have prevented, after knowledge of the breach, 
with time and opportunity to provide against the same. So, if a 
party has employed another to effect an insurance upon his property, 
and has notice of the neglect to do so by his agent in ample time 





1885. ] Brant vs. Gallup et al. 227 


to insure himself, and neglects to do so, he cannot recover for a loss 
he may sustain for such neglect. 

If a party employs another as his agent to procufe an insurance 
upon his property, and the latter directs an insurance agent to issue 
a policy, and when called on the owner pays the premium, and 
makes no objection to the amount of the insurance ; and does not 
order a further insurance for a greater sum, it will be taken that the 
amount his agent ordered is satisfactory to him, and he cannot re- 
cover of his agent for a failure to insure him in a sufficient amount. 

Where one employed to procure an insurance on the property of 
another during the existence of a mortgage therecn, fails to perform 
his contract for certain years, and the owner assumes that duty him- 
self for those years, he will absolve the other party from his duty 
under the contract, and waive its performance. 

Where a person is employed to insure buildings for another dur- 
ing the time a mortgage had to run, being five years, and neglected 
to do so for a given year in which no loss occurred, an action lies 
for the breach, but no more than nominal damages are recoverable, 
as no actual injury is sustained by such breach. 

Where a party agrees with the owner of a lot to keep the build- 
ings thereon insured for five years, and neglects to do so, no recov- 
ery can be had for the breach after five years have elapsed. 
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UNITED STATES CIRCUIT COURT OF LOUISIANA. 


TEUTONIA INS. CO. 


Us 
BOYLSTON MUTUAL INS. CO.* 


The plaintiff insured cotton on the steamer C., with privilege of re-shipping 
_ from places on the Yazoo River, to tributary of the Mississippi to New Or- 
leans, to the amount of $3,950; also on the steamer 7. to the amount of 
$1,100. The cotton on the C. was alltransshipped to the P. at Vicksburg, 
and afterwards the Jatter took on additional cotton at another point, further 
insured in plaintiff for $1,225. Plaintiff had a reinsurance contract with 
defendant on the excess on its policies on cotton, sugar, molasses and cot- 
ton seed, ‘‘on the excess of $10,000 on boats from places on the Mississippi 
River, but said excess not to exceed $5,000 by any one boat. On their ex- 
cess of $5,000 on boats from places on the tributaries of the Mississippi 
River, but said excess not to exceed $15,000 by any one boat.” 

Held, That the terms of the reinsurance contract were descriptive of the boats 
rather than the freight. Ambiguous language must be construed most 
strongly against the insurer. 

Held, That the reinsurer was liable for the excess of $1,275. 


E. M. Hupson, for Plaintiff: 
O. B. Sansum, for Defendant. 


The facts are sufficiently stated in the syllabus. 
Parpee, J. 

The question at issue is one of construction of the written clause 
in the policy, whether it is descriptive of the boats or of the freight ; 
whether the excess for reinsurance was to be determined by the 
places the boats were from, or by the places the freight was from. 
The question is one of great difficulty, and, however decided, the 
rule adopted would lead to contingencies evidently not contem- 
plated by the parties. From the language of the clause in question, 
it is clear that the defendant limited its risk to $15,000 on any one 
boat ; that the policy was intended to protect plaintiff's risk above 
$10,000 on any one boat on the Mississippi River, and above $5,000 
on any one boat on the tributaries of the Mississippi ; and this is 


* Decision rendered April 10, 1834. 
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conceded by the learned counsel for defendant. Now, suppose the 
case of a boat running between New Orleans and Memphis. At 
Memphis she takes on $10,000 freight which is insured by plaintiff. 
At the mouth of the Yazoo she takes on $5,000 more freight, shipped 
from Yazoo City with privilege of re-shipment, and also insured by 
plaintiff. The plaintiff has then $15,000 risk on one boat running on 
the Mississippi. The contract in question was intended to reinsure 
all in excess of $10,000. To accomplish this intent of the parties the 
clause in question must be construed as descriptive of the boats car- 
rying the freight, and not of the freight, for if we construe it as 
descriptive of freight, then the plaintiff has a risk of over $10,000 on 
one boat on the Mississippi and no reinsurance, because only $10,000 
is from places on the Mississippi, and only $5,000 is from places on 
the tributaries of the Mississippi, and this is in conflict with the 
conceded intent of the parties. On the other hand, if we construe 
the contract as descriptive of the boats, then we have a case where 
the risk is determined, not by the route over which the goods 
are to be transported, which is the ordinary consideration, but by 
the fact as to where the boat had made her voyage before the risk 
was assumed. 

The contention of the defendant with regard to the proper con- 
struction, as most clearly and concisely stated by the counsel, is 
that the words “on boats from places on the tributaries of the Mis- 
sissippi River” must be construed with reference to the principal 
purpose of the contract, which is the insurance on cotton, etc., from 
points and places on the Mississippi River and its tributaries to New 
Orleans. There is no doubt the details of the contract should be 
construed with reference to the main purpose of the contract, but 
this concession does not reiieve us of the difficulty in this case. Of 
course, the purpose of the contract is the insurance of cotton, ete., in 
transit, and to reach it intelligently four things have to be provided 
for: (1) The territorial limit of the proposed risk ; (2) the character 
and kind of property to be risked ; (3) the character and kind of 
transportation to be employed, and (4) the amount of risk to be as- 
sumed. These things are provided for in this policy in order, to 
wit, from points and places on the Mississippi River and its tribu- 
taries, on cotton, sugar, molasses and cotton seed, transported on 
boats from places on the Mississippi River, and on boats from places 
on the tributaries of the Mississippi River, and in the one case on 
the excess of the $10,000, and in the other on the excess of $5,000. 
The construction claimed by the defendant would ignore all differ- 
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ences between the character and kind of boats plying on the Mis- 
sissippi River and of the boats plying on the tributaries, while the 
contract makes the two classes and provides different responsibili- 
ties for each class. The construction claimed would be the plain 
letter of the clause in controversy, if we should strike out where 
they occur the words ‘on boats,” for it would read in this case 
“on their excess of $5,000 from places on the tributaries of the 
Mississippi River.” The rules of construction will not allow us to 
strike out these words, but do require us to give meaning and force 
to them if possible. If we take the words of the contract as the 
parties have left them, and in the connection that they have used 
them, it would seem to be more in consonance with the real intent 
of the parties and with the rules of construction of such contracts, 
to construe them as descriptive of boats rather than as descriptive 
of freight. 

Ambiguous language in an insurance policy should be construed 
‘against the insurer. See May, Ins., §§ 174-176, and Wood, Ins., 140, 
et seq. This construction is in accord with the only adjudged case 
cited in argument. See Phoenix Ins. Co. vs. Cochran, 51 Pa. St., 
143. The insurance in that case was on two policies of same date 
for $5,000, each for one year, on oil in bulk or barrels, on board the 
good barges trading as to one policy, between the wells on Oil 
Creek, Allegheny River, and Pittsburgh, as to the other between 
Oil City and Pittsburgh ; the wells on Oil Creek are above Oil City, 
which is at the mouth of Oil Creek ; and the court held that these 
points were descriptive of the barges and not the freight, and that 
whenever the oil was taken on or delivered between these points it 
was within the policies if the barges were trading between these 
points. This construction is also in accord with what, from well- 
known facts, would seem to be the motive of the parties in discrim- 
inating as to the amount of reinsurance against the tributaries 
and in favor of the Mississippi, because it is well known that in qual- 
ity of boats and in dangers of navigation the difference is largely in 
favor of the Missisippi. In deference to the very clear, earnest and 
forcible manner in which counsel for defendant has presented his 
case, I have most carefully considered the question presented, and 
while I am not free from doubt, I cannnot avoid the conclusion that 
the clause in the policy in suit is descriptive of the boats and not 
entirely of the freight. Reaching this conclusion, under the agreed 
state of facts, judgment must go for the plaintiff for $1,275 and costs; 
and it is so ordered. 
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SUPREME COURT OF VERMONT. 


Fesruary Term, 1884. 


A. P. CHILDS. 
Us. 
MILLVILLE MUT. M. & F. INS. CO.* 


The supreme court will not reverse or revise a former decision in the same 
cause, with the same fa¢ts 

The plaintiff and defendant having had a controversy as to what was due the 
former, he wrote to the latter to send him ‘‘such an amount as you feel 
inclined, which shall be accepted in full satisfaction of my claims.” The 
defendant sent iu response $268.31, which was retained by the plaintiff. 

Held, That it was an accord and satisfaction. 

The plaintiff was an insurance agent for the defendant company. A fire loss 

having occurred on one of the policies which he had issued, he adjusted 

and paid it, without any obligation to do so, and without any knowledge 

or authority or ratification of the defendant. Afterwards, on receipt of 

what he had paid, the plaintiff surrendered the policy duly receipted to 

the company, claiming no interest. Held, A full discharge of interest. 


Assumpsit. Plea, the general issue. Trial by jury, December 
term, 1883, Veazey, J., presiding. Verdict ordered for the de- 
fendant. 


Barcuetper & Bares, for the Plaintiff. 

There was not an accord and satisfaction. Preston vs. Grant, 
34 Vt., 203 ; Blair vs. Ward, 69 N. Y., 115; Bolton vs. Hillersden, 
1 Ld. Raym., 224; Her. Est., 341, 346 ; Bliss vs. Stewart, 65 N. Y., 
444 ; Jewett vs. Miller, 10 N. Y., 403 ; Brown vs. Bowen, 30 N. Y., 
514; Payne vs. Burnham, 62 N. Y., 69. The plaintiff was entitled 
to the interest. Spencer vs. Williams, 2 Vt. 209; Seely vs. 


* From Advance Sheets of 55 Vt. Rep. 
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Spencer, 5 Vt., 334; Wright vs. Allen, 4 Vt., 572; Shaw vs. Clark, 
6 Vt., 507; Wheeler vs. Wheeler, 11 Vt., 60 ; McDaniels vs. Lap- 
ham, 31 Vt., 222; Goodwin vs. Follett, 25 Vt., 386; Willey vs. 
Warden, 27 Vt., 655. 


Canoon & Horrman, fur the Defendant. 


Every question in this case was passed upon by the court at the 
general term, 1882. The court will not revise its former decisions, 
with the same facts. Stacy vs. Vt. Cen. R. R. Co., 32 Vt., 551; 
Baker vs. Belknap, 39 Vt., 168; Rob. Dig., p. 350; Herrick vs. 
Belknap, 27 Vt., 673 ; Ross vs. Bank, 1 Aik., 43 ; Dana vs. Nelson, 
1 Aik., 253. The receipt of the money and the surrender of the 
policy constitute a full discharge of interest. Ellsworth vs. Fogg, 
35 Vt., 355 ; Draper vs. Hitt, 439 ; Rob. Dig., p 523. 


Tart, J. 

This case shows that a controversy arose as to a claim of the 
plaintiff, for money paid upon the cancellation of polices in the 
defendant company. The parties disagreed as to the amount due 
the plaintiff. The plaintiff wrote the defendant to send him “such 
an amount as you feel inclined, which shall be accepted in full satis- 
faction of my claims for returned premiums against your company.” 
The defendants sent in response the sum of $268.31, and this sum 
was retained by the plaintiff. This claim is precisely the one made 
at the former trial in this cause at the December term, 1881. Ex- 
ceptions taken at that trial were heard at the general term of this 
court in 1882. It was then held that the correspondence disclosed 
an accord and satisfaction. The facts shown upon this trial were 
precisely those contained in the former bill of exceptions. This 
court will not reverse or revise a former decision in the same cause. 
Stacy vs. Vt. Cen. R. R. Co., 32 Vt., 551; Sturges vs. Knapp, 36 Vt 
439. The plaintiff at the trial below presented a claim that he did 
not make upon the former trial. In the year 1880, he paid a loss 
under a policy issued by the defendant ; the loss had been properly 
adjusted at the sum of $1,831. The plaintiff had no authority from 
the defendant to make the payment ; he was under no obligation to 
make it; it was made without the knowledge or consent of the 
defendant. The defendant when informed of the payment made no 
objection thereto. The money was not paid at the defendant’s 
request, express or implied ; and there was no subsequent ratifica- 
tion of the payment. The most favorable construction that the 
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plaintiff could ask to have put upon his acts, is to be held the equita- 
ble assignee of the claim evidenced by the policy and the adjust- 
ment of the loss under it. He could not, by simply paying the 
claim, make the defendant his debtor against its will. The plaintiff 
so being the owner of the policy and the claim under it, surrendered 
it to the defendant, duly receipted, receiving the amount he paid, 
and claiming no interest. He now insists upon a recovery of the 
interest from the time he paid the claim until the account was paid 
him by the defendant. Admitting that he was entitled to interest, 
we think the case within the principle laid down in Ellsworth vs. 
Fogg, 35 Vt., 355 ; and Draper vs. Hitt, 43 Vt., 439. The receipt of 
the money and surrender of the policy should be held a full dis- 
charge of the claim. 


Judgment affirmed. 
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SUPREME COURT OF KANSAS. 


STATE OF KANSAS, ex ReEL., 
vs. 


VIGILANT INS. CO. 


A contract by which one party promises to make a certain payment upon the 
loss or destruction of something which the other party owns or has an in- 
terest in, is a contract of insurance. 

That the promisor is a corporation ; that its promise is only to those who be- 
come members of the corporation, and that it has no accumulated funds 
out of which to make good its promise, but relies therefor exclusively upon 


assessments made upon its members, do not change the character of the 
contract. 


The State has the right to say who may engage in the business of insurance, 
and upon what terms, and may proceed by civil action in quo warranto 
against any corporation created under the laws of the State, which, without 
authority, assumes to carry on the business of insurance. 


Brewer, J. 

This is an original action in quo warranto, brought in this court 
in the name of the State, on the relation of the attorney-general, 
charging that the defendants are unlawfully carrying on the business 
of insurance in this State. It alleges that the individual defendants 
are assuming to act as the officers of their co-defendant, “The Vig- 
ilant Insurance Company.” 

The defendants have appeared and answered, and the case has 
been submitted to us upon an agreed statement of facts. It is ad- 
mitted that the Vigilant Insurance Company has been incorporated 
under the laws of the State ; that the individual defendants are its 
officers ; and that they are transacting business within the limits of 
the State. It is also agreed that they have not complied, or at- 
tempted to comply, with the requirements of the insurance law of 
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the State. (Compiled Laws, 1879, chapter 50a.) Indeed, the con- 
tention of the defendants is, that the business which they are carry- 
ing on is not strictly an insurance business, and that therefore they 
are not within the purview or subject to the requirements of that 
statute. So that the only question for our determination is, whether 
the business which defendants are carrying on is the business of in- 
surance, and covered by the provisions of that statute. It is also 
agreed that the character of the business which defendants are car- 
rying on is disclosed by the cards, circulars and prospectuses issued 
by the Vigilant Insurance Company, and made a part of the agreed 
statement. 

The name of the corporation is the Vigilant Insurance Company. 
The name, of course, may not be conclusive, but it indicates the 
thought and intent of the incorporators. The purposes of the in- 
corporation, as disclosed by the charter, are as follows: “That the 
purposes for which this corporation is formed is to afford mutual 
indemnity and protection to its members, viz.: indemnity in case of 
loss by accidents, death, and theft of horses, mules, jacks and jennies 
used for private purposes only, said indemnity being secured by the 
collections and disbursements of assessments pro rata, the expenses 
of doing business between the members to be met by admission fees 
and semi-annual dues. The organization being in one setise a de- 
tective association for the protection of its own members against 
horse thieves.” And if we examine the cards, circulars, etc., we find 
this : The corporation proposes to “ indemnify its menibers for loss 
or damage by accidents, death, and theft, of animals belonging to 
members.” It says, it is true, in one of its circulars, that it does not 
sell insurance and does not receive premiums for insurance, but nev- 
ertheless its single unmistakable business is that of contracting for 
indemnity for loss. Its method is this: Each member pays a mem- 
bership fee and annual dues. This is for the purpose of keeping up 
the organization, paying officers’ salaries, etc. Then for losses, as- 
sessments are made upon the members; and only members can 
share in the benefits of the corporation. There is no accumulated 
fund out of which to pay losses, but reliance is wholly upon the as- 
sessments. But this is insurance: it is contracting for indemnity 
It matters not how the funds for the payment of losses are secured. 
So long as the contract is such that in case of loss the promisee is 
entitled to claim compensation for the loss, it is a contract of indem- 
nity. In the case of Commissioner vs. Wetherbee, 105 Mass., 149, 
the supreme court of that State thus defines insurance :— 
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“A contract by which one party promises to make a certain pay- 
ment upon the destruction or injury of something in which the other 
party has an interest, is a contract for insurance, whatever may be 
the terms of payment of the consideration, or the mode of estimating 
or securing payment of the sum to be insured in case of loss.” 

Burrill, in his Law Dictionary, volume 2, page 87, gives this defini- 
tion: “A contract whereby, fora stipulated consideration, one party 
undertakes to indemnify the other against certain risks.” And so 
run the text-books and authorities generally. State vs. Bankers’ 
Association, 23 Kas., 499; Bolton vs. Bolton, 73 Me., 299. Tested 
by these authorities, there can be no question but that the contracts 
of the Vigilant Insurance Company are contracts for insurance. It 
is a co-operative insurance company, organized substantially upon 
the same basis as many life companies. Being such, it is covered by 
the insurance law. 

As to life insurance companies organized on the co-operative plan, 
they are expressly exempted from the provisions of that act. Laws 
1871, page 284, sec. 78 ; State vs. Bankers’ Association, supra. As 
to all other insurance companies, they are within its terms. Com- 
piled laws of 1879, chaper 50, secs. 23, 25 and 31. 

Of course, attempting to carry on the business of insurance in de- 
fiance of the laws of the State, the defendants are liable to this ac- 
tion. Code Civil Procedure, sec. 653, paragraph 4. Of the power of 
the State to control matters of this kind there can be no doubt, and 
whether the policy it pursues be wise or not, is a matter the courts 
may not inquire into. 

Judgment will be entered in behalf of the State, as prayed for. 
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LOWER COURT DECISIONS. 


BURDEN OF PROOF IN CASE OF ALLEGED SUICIDE. 
Court of Appeals for the Parish of Orleans, Louisiana. 


MRS. ANNA BOIS. 


vs. 


MASSACHUSETTS MUTUAL LIFE INS. CO. 


Where the person whose life is insured has occasioned the discharge of the 
pistol which killed him, the burden of proof is on the beneticiary to show 
that the discharge of the pistol was accidental. The same presumption, 
that men contemplate the natural consequences of their acts, applies to 
policies of insurance as well as to civil and criminal matters. 


Bravaun, Buck & Diynguesprez, for Plaintiffs. 
‘ Merrick, Foster & Merricr, for Defendant. 


In this case, an attempt was made to show that the deceased was 
cheerful in the morning when he went into the parlor where the dis- 
charge of his pistol was heard, and that the day was pleasant, and 
that he spoke cheerfully with neighbors, ete. 


McGnory, J. 
This is a suit upon a policy of life insurance. The policy con- 
tained, among other clauses, one which rendered it void in case the 
party insured should “die by his or her own hand, whether sane or in- 
sane.” The judgment below was in favor of the defendant company. 
The argument on both sides has been elaborate and able, and cover- 
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ing many points. We, however, have not considered it necessary to 
pass upon any question except the one whether the party insured 
has committed suicide, or whether his death was the result of an 
accident. 

It seems now well settled that, under a clause such as the one 
referred to as being contained in this policy, the contract is avoided, 
if the deceased has killed himself, even if though drawn by insanity 
to the performance of the deed. Bigelow vs. Berkshire Life Ins. 
Co., 93 U. S., 284; Pierce vs. Travelers Life Ins. Co., 34 Wis., 389 ; 
De Gorgoza vs. Knickerbocker Life Ins. Co., 65 N. Y., 237 ; Chap- 
man vs. Republic Life Ins. Co., 6 Bissel, 238. 

Nor have we been satisfied from the evidence that, at the time 
when death came upon the insured in this case, he was laboring 
under the effects of insanity. In fact, we have not understood 
appellant as contending in any particular manner for the theory of 
insanity, but rather her contention has been that the death was 
accidental, or, at all events, that proof has not been adduced suii- 
cient to show that it was intentional. 

Whatever be the law with regard to the burden of proof upon 
an issue such as this, one thing is certain, and that is, that the 
fact of intentional self-murder is not beyond the pale of all proof. 
Neither are we aware of any law or precedent which excludes 
such issue from the domain of circumstantial evidence. Indeed, it 
would be strange to find in a controversy such as this a higher and 
more difficult character of evidence demanded than has been con- 
sidered sufficient from time immemorial, in cases where persons 
accused of capital offenses are on trial for their lives. 

It is proven in this case that the insured, being in the parlor of 
his house alone, and at about two o’clock in the day, came to his 
death as the result of a pistol-shot wound ; that said wound was in 
the mouth, the ball having entered “the upper portion and went 
through (the) hard palate.” Now, for a ball to have thus entered 
into the upper portion thereof into the hard palate, which is behind 
the lip, and gum and teeth, it is evident that the following actions 
must have been performed :— 

Ist. That the deceased should have opened wide his mouth. 

2d. That he should have placed the muzzle of the pistol within 
the mouth, or at least have pointed it towards the roof of his 
mouth thus opened wide. 

3d. That with mouth thus opened, and pistol ton pointed, he had 
discharged the weapon. 
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Now, had respectable parties been eye-witnesses to these cir- 
cumstances and sworr to them in this case, what could the court 
a quo, or this court, do but pronounce the act one of self-killing ? 

It is indeed possible that a man might have thus opened his 
mouth, and thrust therein a cocked pistol, not intending actually or 
contemplating the discharge which followed ; but the probabilities 
are all the other way, and so it would be just as reasonable to ask 
for the acquittal of a man on the plea of accidental homicide who 
had thrust a loaded and cocked pistol into the face of another and 
fired, producing death, as it would be in this case for the court to 
over-ride the probabilities, and decide the same upon the very 
weakest of possibilities. 

We have supposed the facts established by the testimony of eye- 
witnesses ; but the nature and location of the wound in this case 
speaks for itself more positively even than the words of spectators 
could do ; for it would be a miracle to produce that wound except 
under the circumstances already detailed. 

We have examined the case of Philips vs. Louisiana Equitable Life 
Ins. Co., 26 La. Ann. 404; and we do not find ourselves precluded 
thereby from rendering the decree in this case which our con- 
sciences and judgments declare should be entered. In this instance, 
the shooting was done in the light of day, and no secret assassin has 
been suspected, or can be imagined with any showing of reason. In 
that case the opinion does not declare that the fatal ball entered 
the upper portion of the mouth—the hard palate—as is shown in this, 
and necessitating the wide opening of the mouth. Indeed, it would 
be quite an impossible effort on our part to convince ourselves that 
aman could possibly sleep with mouth so extended as to permit a 
ball to enter therein and pierce the very roof, as occurred in this 
case. The judge a quo found for the defendants, and we consider 
his ruling correct. 

It is therefore ordered, adjudged, and decreed that the judgment 
appealed from as amended or affected by the consent filed March 
Ith, 1884, authorizing plaintiff to receive the sum deposited by de- 
fendant in the lower court, be affirmed, and plaintiff pay the costs of 
this appeal.” 


Henry B. Ke ty, J., concurring. 


The character of the wound which caused the death of the 
party insured, and its location in the upper part of the interior of 
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the mouth as shown by the testimony, appear to my mind to be con- 
sistent with no other hypothesis than that the insured died by his 
own hand, and not accidentally, but designedly. I concur generally 
in the views expressed by my learned associate, and in the opinion 
that the judgment appealed from should be affirmed. 





